Subpart K—Selective Enforcement
Auditing of New Heavy-Duty
Engines, Heavy-Duty Vehicles,
and Light-Duty Trucks

SOURCE: 45 FR 63772, Sept. 25, 1980, unless
otherwise noted.

§86.1001-84 Applicability.

The provisions of this subpart are ap-
plicable for 1984 and later model year
heavy-duty engines and light-duty
trucks.

(a) Section numbering; construction. (1)
The model year of initial applicability
is indicated by the two digits following
the hyphen of the section number. A
section remains in effect for subse-
quent model years until it is super-
seded.

(2) A section reference without a
model year suffix shall be interpreted
to be a reference to the section applica-
ble to the appropriate model year.

(b) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to refer to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new
light-duty vehicles and light-duty
trucks under the provisions of subpart
S of this part.

[54 FR 14559, Apr. 11, 1989, as amended at 62
FR 31238, June 6, 1997; 64 FR 23922, May 4,
1999]

§86.1002-84 Definitions.

(a) The definitions in this section
apply to this subpart.

(b) As used in this subpart, all terms
not defined herein have the meaning
given them in the Act.

Acceptable Quality Level (AQL) means
the maximum percentage of failing en-
gines or vehicles, that for purposes of
sampling inspection, can be considered
satisfactory as a process average.

Configuration means a sub-
classification, if any, of a heavy-duty
engine family for which a separate pro-
jected sales figure is listed in the man-
ufacturer’s Application for Certifi-
cation and which can be described on
the basis of emission control system,
governed speed, injector size, engine
calibration, and other parameters
which may be designated by the Ad-
ministrator, or a subclassification of a

light-duty truck engine family/emis-
sion control system combination on
the basis of engine code, inertia weight
class, transmission type and gear ra-
tios, axle ratio, and other parameters
which may be designated by the Ad-
ministrator.

Compliance level means an emission
level determined during a Production
Compliance Audit pursuant to subpart
L of this part.

Test Sample means the collection of
vehicles or engines of the same con-
figuration which have been drawn from
the population of engines or vehicles of
that configuration and which will re-
ceive exhaust emission testing.

Inspection Criteria means the pass and
fail numbers associated with a par-
ticular sampling plan.

Test Engine means an engine in a test
sample.

Test Vehicle means a vehicle in a test
sample.

[45 FR 63772, Sept. 25, 1980, as amended at 48
FR 52207, Nov. 16, 1983; 50 FR 35386, Aug. 30,
1985]

§86.1002-97 Definitions.

(a) The definitions in this section
apply to this subpart.

(b) As used in this subpart, all terms
not defined in this section have the
meaning given them in the Act.

Acceptable quality level (AQL) means
the maximum percentage of failing en-
gines or vehicles, that for purposes of
sampling inspection, can be considered
satisfactory as a process average.

Axle ratio means all ratios within +3%
of the axle ratio specified in the con-
figuration in the test order.

Compliance level means an emission
level determined during a Production
Compliance Audit pursuant to subpart
L of this part.

Configuration means a subclassifica-
tion, if any, of a heavy-duty engine
family for which a separate projected
sales figure is listed in the manufactur-
er’s Application for Certification and
which can be described on the basis of
emission control system, governed
speed, injector size, engine calibration,
and other parameters which may be
designated by the Administrator, or a
subclassification of a light-duty truck
engine family/emission control system
combination on the basis of engine
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code, inertia weight class, transmission
type and gear rations, axle ratio, and
other parameters which may be des-
ignated by the Administrator.

Executive Officer means the Executive
Officer of the California Air Resources
Board or his or her authorized rep-
resentative.

Executive Order means the document
the Executive Officer grants a manu-
facturer for an engine family that cer-
tifies the manufacturer has verified the
engine family complies with all appli-
cable standards and requirements pur-
suant to Title 13 of the California Code
of Regulations.

50-state engine family means an engine
family that meets both federal and
California Air Resources Board motor
vehicle emission control regulations
and has received a federal certificate of
conformity as well as an Executive
Order.

Inspection criteria means the pass and
fail numbers associated with a par-
ticular sampling plan.

Test engine means an engine in a test
sample.

Test sample means the collection of
vehicles or engines of the same con-
figuration which have been drawn from
the population of engines or vehicles of
that configuration and which will re-
ceive exhaust emission testing.

Test vehicle means a vehicle in a test
sample.

[62 FR 31238, June 6, 1997]

§86.1002-2001 Definitions.

(a) The definitions in this section
apply to this subpart.

(b) As used in this subpart, all terms
not defined in this section have the
meaning given them in the Act.

(1) Acceptable quality level (AQL)
means the maximum percentage of
failing engines or vehicles, that for
purposes of sampling inspection, can be
considered satisfactory as a process av-
erage.

(2) Compliance level means an emis-
sion level determined during a Produc-
tion Compliance Audit pursuant to
subpart L of this part.

(3) Configuration means a subclassi-
fication, if any, of a heavy-duty engine
family for which a separate projected
sales figure is listed in the manufactur-
er’s Application for Certification and
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which can be described on the basis of
emission control system, governed
speed, injector size, engine calibration
and other parameters which may be
designated by the Administrator, or for
light-duty trucks a subclassification of
a light-duty truck engine family/emis-
sion control system combination on
the basis of engine code, inertia weight
class, transmission type and gear ra-
tios, axle ratio, and other parameters
which may be designated by the Ad-
ministrator and/or a subclassification
of a light-duty truck evaporative/re-
fueling emission family/emission con-
trol system.

(4) Test sample means the collection
of vehicles or engines of the same con-
figuration which have been drawn from
the population of vehicles or engines of
that configuration and which will re-
ceive emission testing.

(5) Inspection criteria means the pass
and fail numbers associated with a par-
ticular sampling plan.

(6) Test engine means an engine in a
test sample.

(7) Test vehicle means a vehicle in a
test sample.

(8) Axle ratio means all ratios within
+3% of the axle ratio specified in the
configuration in the test order.

(9) Executive Officer means the Execu-
tive Officer of the California Air Re-
sources Board or his or her authorized
representative.

(10) Executive Order means the docu-
ment the Executive Officer grants a
manufacturer for an engine family that
certifies the manufacturer has verified
the engine family complies with all ap-
plicable standards and requirements
pursuant to Title 13 of the California
Code of Regulations.

(11) 50-state engine family means an
engine family that meets both federal
and California Air Resources Board
motor vehicle emission control regula-
tions and has received a federal certifi-
cate of conformity as well as an Execu-
tive Order.

[59 FR 16304, Apr. 6, 1994, as amended at 62
FR 31238, June 6, 1997]

§86.1003-90 Test orders.

(a) The Administrator shall require
any testing under this subpart by
means of a test order addressed to the
manufacturer.
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(b) The test order will be signed by
the Assistant Administrator for Air
and Radiation or his designee. The test
order will be delivered in person by an
EPA Enforcement Officer to a company
representative or sent by registered
mail, return receipt requested, to the
manufacturer’s representative who
signs the Application for Certification
submitted by the manufacturer pursu-
ant to the requirements of this applica-
ble section of subpart A of this part.
Upon receipt of a test order, the manu-
facturer shall comply with all of the
provisions of this subpart and instruc-
tions in the test order.

(c)(1) The test order will specify the
engine or vehicle configuration se-
lected for testing, the manufacturer’s
vehicle or engine assembly plant or as-
sociated storage facility from which
the engines or vehicles must be se-
lected, the time and location at which
engines or vehicles must be selected,
and the procedure by which engines or
vehicles of the specified configuration
must be selected. The test order may
specify the number of vehicles or en-
gines to be selected per day.

(i) If the total production of the spec-
ified vehicle configuration is less than
the number specified in the test order,
the manufacturer will select the actual
number of vehicles produced per day.

(ii) Heavy-duty engine manufacturers
will be required to select a minimum of
four engines per day unless an alter-
nate selection procedure is approved
pursuant to §86.1007-84(a) or unless
total production of the specified con-
figuration is less than four engines per
day. If total production of the specified
configuration is less than four engines
per day, the manufacturer will select
the actual number of engines produced
that day.

(2) The test order may include alter-
native configurations to be selected for
testing in the event that engines or ve-
hicles of the specified configuration are
not available for testing because those
engines or vehicles are not being manu-
factured during the specified time, or
not being stored at the specified assem-
bly plant or associated storage facili-
ties.

(3) If the specified configuration is
not being manufactured at a rate of at
least four vehicles per day, in the case
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of light-duty truck manufacturers, two
engines per day, in the case of heavy-
duty engine manufacturers specified in
paragraph (g)(1) of §86.1008-84 or one
engine per day, in the case of heavy-
duty engine manufacturers specified in
paragraph (g)(2) of §86.1008-90, over the
expected duration of the audit, the As-
sistant Administrator or his designated
representative may select engines or
vehicles of the alternate configuration
for testing.

(4) In addition, the test order may in-
clude other directions or information
essential to the administration of the
required testing.

(d) A manufacturer may submit a list
of engine families and the cor-
responding assembly plants or associ-
ated storage facilities from which the
manufacturer prefers to have engines
or vehicles selected for testing or re-
sponse to a test order. In order that a
manufacturer’s preferred location be
considered for inclusion in a test order
for a configuration of a particular en-
gine family, the list must be submitted
prior to issuance of the test order. Not-
withstanding the fact that a manufac-
turer has submitted the above list, the
Administrator may order selection at
other than a preferred location.

(e) Upon receipt of a test order, a
manufacturer shall proceed in accord-
ance with the provisions of this sub-
part.

(f)(1) During a given model year, the
Administrator shall not issue to a
manufacturer more Selective Enforce-
ment Audit (SEA) test orders than an
annual limit determined by the fol-
lowing:

(i) For manufacturers of heavy-duty
engines, either petroleum-fueled or
methanol-fueled, the number deter-
mined by dividing the projected heavy-
duty engine sales bound for the United
States market for that year, as made
by the manufacturer in its Application
for Certification, by 30,000 and round-
ing to the nearest whole number, un-
less the projected sales are less than
15,000, in which case the number is one;

(ii) For manufacturers of petroleum-
fueled or methanol-fueled light-duty
trucks, the number determined by di-
viding the projected light-duty truck
sales bound for the United States mar-
ket for that model year, as made by
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the manufacturer in its report sub-
mitted under paragraph (a)(2) of
§600.207-80 of the Automobile Fuel
Economy Regulations, by 300,000 and
rounding to the nearest whole number,
unless the projected sales are less than

150,000, in which case the number is
one.
(iii) If a manufacturer submits to

EPA in writing prior to or during the
model year a reliable sales projection
update, that update will be used for re-
calculating the manufacturer’s annual
limit of SEA test orders.

(2) Any SEA test order for which the
configuration fails in accordance with
§86.1010 or for which testing is not
completed will not be counted against
the annual limit.

(3) When the annual limit has been
met, the Administrator may issue addi-
tional test orders for those configura-
tions for which evidence exists indi-
cating noncompliance. An SEA test
order issued on this basis will include a
statement as to the reason for its
issuance.

[54 FR 14559, Apr. 11, 1989]

§86.1003-97 Test orders.

Section 86.1003-97 includes text that
specifies requirements that differ from
those specified in §86.1003-90. Where a
paragraph in §86.1003-90 is identical
and applicable to §86.1003-97, this may
be indicated by specifying the cor-
responding paragraph and the state-
ment ‘“‘[Reserved]. For guidance see
§86.1003-90.”"

(a) through (f) [Reserved]. For guid-
ance see §86.1003-90.

(g) In the event evidence exists indi-
cating an engine family is in non-
compliance, the Administrator may, in
addition to other powers provided by
this section, issue a test order speci-
fying the engine family the manufac-
turer is required to test.

[62 FR 31238, June 6, 1997]

§86.1003-2001 Test orders.

Section 86.1003-2001 includes text
that specifies requirements that differ
from §86.1003-88. Where a paragraph in
§86.1003-88 is identical and applicable
to §86.1003-2001, this may be indicated
by specifying the corresponding para-
graph and the statement ‘‘[Reserved].
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For guidance see §86.1003-88.”” Where a
corresponding paragraph of §86.1003-88
is not applicable, this is indicated by
the statement ‘‘[Reserved].”.

(a) through (c)(1)(ii) [Reserved]. For
guidance see §86.1003-88.

(e)(1)(iii) Heavy-duty vehicle manu-
facturers will be required to select a
minimum of four vehicles per day un-
less an alternate selection procedure is
approved pursuant to §86.1007-84(a) or
unless total production of the specified
configuration is less than four vehicles
per day. If total production of the spec-
ified configuration is less than four ve-
hicles per day, the manufacturer will
select the actual number of vehicles
produced per day.

(2) The test order may include alter-
native configurations to be selected for
testing in the event that engines or ve-
hicles of the specified configuration are
not available for testing because those
engines or vehicles are not being manu-
factured during the specified time, or
not being stored at the specified assem-
bly plant or associated storage facili-
ties.

(3) If the specified configuration is
not being manufactured at a rate of at
least four vehicles per day, in the case
of light-duty truck manufacturers, two
heavy-duty engines or heavy-duty vehi-
cles, in the case of heavy-duty vehicle
and heavy-duty engine manufacturers
specified in §86.1008-2001(g)(1), or one
engine or heavy-duty vehicle per day,
in the case of heavy-duty vehicle or en-
gine  manufacturers  specified in
§86.1008-2001(g)(2), over the expected
duration of the audit, the Assistant
Administrator or a designated rep-
resentative may select engines or vehi-
cles of an alternate configuration for
testing.

(4) In addition, the test order may in-
clude other directions or information
essential to the administration of the
required testing.

(d) A manufacturer may submit a list
of engine families and, if applicable,
evaporative/refueling families and the
corresponding assembly plants or asso-
ciated storage facilities from which the
manufacturer prefers to have engines
or vehicles selected for testing in re-
sponse to a test order. In order that a
manufacturer’s preferred location be
considered for inclusion in a test order
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for a configuration of a particular en-
gine family and/or evaporative/refuel-
ing family, the list must be submitted
prior to issuance of the test order. Not-
withstanding the fact that a manufac-
turer has submitted the above list, the
Administrator may, upon making the
determination that evidence exists in-
dicating noncompliance at other than
the manufacturer’s preferred plant,
order testing at such other plant where
vehicles of the configuration specified
in the test order are assembled.

(e) Upon receipt of a test order, a
manufacturer shall proceed in accord-
ance with the provisions of this sub-
part.

(f)(1) During a given model year, the
Administrator shall not issue to a
manufacturer more Selective Enforce-
ment Auditing (SEA) test orders than
the annual limit determined by the fol-
lowing:

(i) For manufacturers of heavy-duty
engines or vehicles, either gasoline-
fueled or diesel, the number deter-
mined by dividing the projected sales
bound for the United States market for
that year, as made by the manufac-
turer in its Application for Certifi-
cation, by 30,000 and rounded to the
nearest whole number, unless the pro-
jected sales are less than 15,000, in
which case the number is one;

(F(Q)(ii) through (f)(3) [Reserved]. For
guidance see §86.1003-88.

(g) In the event evidence exists indi-
cating an engine family is in non-
compliance, the Administrator may, in
addition to other powers provided by
this section, issue a test order speci-
fying the engine family the manufac-
turer is required to test.

[59 FR 16305, Apr. 6, 1994, as amended at 62
FR 31238, June 6, 1997]

§86.1004-84 Testing by the Adminis-
trator.

(@) The Administrator may require
by test order that engines or vehicles
of a specified configuration be selected
in a manner consistent with the re-
quirements of §86.1007-84 and sub-
mitted to him at such place as he may
designate for the purpose of conducting
emission tests. These tests will be con-
ducted in accordance with §86.1008-84 of
these regulations to determine whether
engines or vehicles manufactured by
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the manufacturer conform with the
regulations with respect to which the
certificate of conformity was issued.

(b)(1) Whenever the Administrator
conducts a test on a test engine or ve-
hicle or the Administrator and manu-
facturer each conduct a test on the
same test engine or vehicle, the results
of the Administrator’s test will com-
prise the official data for that engine
or vehicle.

(2) Whenever the manufacturer con-
ducts all tests on a test engine or vehi-
cle, the manufacturer’s test data will
be accepted as the official data: Pro-
vided, That if the Administrator makes
a determination based on testing under
paragraph (a) of this section that there
is a substantial lack of agreement be-
tween the manufacturer’s test results
and the Administrator’s test results,
no manufacturer’s test data from the
manufacturer’s test facility will be ac-
cepted for purposes of this subpart.

(c) If testing conducted under para-
graph (a) of this section demonstrates
a lack of agreement under paragraph
(b)(2) of this section, the Administrator
shall:

(1) Notify the manufacturer in writ-
ing of his determination that the test
facility is inappropriate for conducting
the tests required by this subpart and
the reasons therefor; and

(2) Reinstate any manufacturer’s
data upon a showing by the manufac-
turer that the data acquired under
paragraph (a) of this section was erro-
neous and the manufacturer’s data was
correct.

(d) The manufacturer may request in
writing that the Administrator recon-
sider his determination in paragraph
(b)(2) of this section based on data or
information which indicates that
changes have been made to the test fa-
cility and these changes have resolved
the reasons for disqualification.

§86.1005-90 Maintenance of records;
submittal of information.

(a) The manufacturer of any new pe-
troleum-fueled or methanol-fueled
heavy-duty engine or light-duty truck
subject to any of the provisions of this
subpart shall establish, maintain, and
retain the following adequately orga-
nized and indexed records:
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(1) General records. A description of
all equipment used to test engines or
vehicles in accordance with §86.1008
pursuant to a test order issued under
this subpart, specifically:

(i) If testing heavy-duty gasoline-
fueled or methanol-fueled Otto-cycle
engines, the equipment requirements
specified in §§886.1306 and 86.1506 of this
part;

(ii) If testing heavy-duty petroleum-
fueled or methanol-fueled diesel en-
gines, the equipment requirements
specified in §§86.1306-84, 86.884-8, and
86.884-9 of this part;

(iii) If testing gasoline-fueled or
methanol-fueled Ottocycle light-duty
trucks, the equipment requirements
specified in §86.106 (excluding all ref-
erences to evaporative and particulate
emission testing), §86.206, and §86.1506—
84 of this subpart; and

(iv) If testing petroleum-fueled or
methanol-fueled diesel light-duty
trucks, the equipment requirements
specified in §§86.106 (excluding all ref-
erences to evaporative emission test-
ing) and 86.1506-83 of this part.

(2) Individual records. These records
pertain to each audit conducted pursu-
ant to this subpart.

(i) The date, time, and location of
each test;

(i) The number of hours of service
accumulated on each engine or the
number of miles on the vehicle when
the test began and ended;

(iii) The names of all supervisory per-
sonnel involved in the conduct of the
audit;

(iv) A record and description of any
repairs performed prior to and/or subse-
quent to approval by the Adminis-
trator, giving the date and time of the
repair, the reason for it, the person au-
thorizing it, and the names of all su-
pervisory personnel responsible for the
conduct of the repair;

(v) The date when the engine or vehi-
cle was shipped from the assembly
plant or associated storage facility and
when it was received at the testing fa-
cility;

(vi) A complete record of all emission
tests performed pursuant to this sub-
part (except tests performed by EPA
directly), including all individual
worksheets and/or other documenta-
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tion relating to each test, or exact cop-
ies thereof, specifically

(A) If testing gasoline-fueled or
methanol-fueled Otto-cycle heavy-duty
engines, the record requirements speci-
fied in §§86.1342 and 86.1542 of this part;

(B) If testing petroleum-fueled or
methanol-fueled diesel heavy-duty en-
gines, the record requirements speci-
fied in §§886.1342, 86.1542, and 86.884-10;

(C) If testing gasoline-fueled or meth-
anol-fueled Ottocycle light-duty
trucks, the record requirements speci-
fied in §86.142 (excluding all references
to diesel vehicles), §86.242, and §86.1542;
and

(D) If testing petroleum-fueled or
methanol-fueled diesel light-duty
trucks, the record requirements speci-
fied in §86.142; and

(vii) A brief description of any sig-
nificant audit events commencing with
the test engine or vehicle selection
process, but not described by any sub-
paragraph under paragraph (a)(2) of
this section, including such extraor-
dinary events as engine damage during
shipment or vehicle accident.

(viii) A paper copy of the driver’s
trace for each test.

(3) The manufacturer shall record
test equipment description, pursuant
to paragraph (a)(1) of this section, for
each test cell that can be used to per-
form emission testing under this sub-
part.

(b) The manufacturer shall retain all
records required to be maintained
under this subpart for a period of one
(1) year after completion of all testing
in response to a test order. Records
may be retained as hard copy or re-
duced to microfilm, punch cards, etc.,
depending upon the manufacturer’s
record retention procedure: Provided,
that in every case all information con-
tained in the hard copy is retained.

(c) Pursuant to a request made by
the Administrator, the manufacturer
shall submit to him the following in-
formation with regard to engine or ve-
hicle production:

(1) Number of engines or vehicles, by
configuration and assembly plant,
scheduled for production for the time
period designated in the request.
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(2) Number of engines or vehicles, by
configuration and assembly plan, pro-
duced during the time period des-
ignated in the request which are com-
plete form introduction into com-
merce.

(d) Nothing in this section limits the
Administrator’s discretion in requiring
the manufacturer to retain additional
records or submit information not spe-
cifically required by this section.

(e) The manufacturer shall address
all reports, submissions, notifications,
and requests for approvals made under
this subpart to: Director, Manufactur-
ers Operations Division, U.S. Environ-
mental Protection Agency, EN-340, 401
M Street, SW., Washington, DC 20460.

[54 FR 14560, Apr. 11, 1989, as amended at 57
FR 31922, July 17, 1992]

§86.1006-84 Entry and access.

(a) To allow the Administrator to de-
termine whether a manufacturer is
complying with the provisions of this
subpart and a test order issued there-
under, EPA Enforcement Officers are
authorized to enter during operating
hours and upon presentation of creden-
tials any of the following:

(1) Any facility where any engine or
vehicle to be introduced into commerce
or any emission related component is
manufactured, assembled, or stored;

(2) Any facility where any tests con-
ducted pursuant to a test order or any
procedures or activities connected with
these tests are or were performed;

(3) Any facility where any engine or
vehicle which is being tested, was test-
ed, or will be tested is present; and

(4) Any facility where any record or
other document relating to any of the
above is located.

(b) Upon admission to any facility re-
ferred to in paragraph (a) of this sec-
tion, EPA Enforcement Officers are au-
thorized to perform the following in-
spection-related activities:

(1) To inspect and monitor any as-
pects of engine or vehicle manufacture,
assembly, storage, testing and other
procedures, and the facilities in which
these procedures are conducted;

(2) To inspect and monitor any aspect
of engine or vehicle test procedures or
activities, including, but not limited
to, monitoring engine or vehicle selec-
tion, preparation, service or mileage

§86.1006-84

accumulation, preconditioning, emis-
sion test cycles, and maintenance; and
to verify calibration of test equipment;

(3) To inspect and make copies of any
records or documents related to the as-
sembly, storage, selection and testing
of an engine or vehicle in compliance
with a test order; and

(4) To inspect and photograph any
part or aspect of any engine or vehicle
and any component used in the assem-
bly thereof that is reasonably related
to the purpose of the entry.

(c) EPA Enforcement Officers are au-
thorized to obtain reasonable assist-
ance without cost from those in charge
of a facility to help them perform any
function listed in this subpart and are
authorized to request the recipient of a
test order to make arrangements with
those in charge of a facility operated
for its benefit to furnish reasonable as-
sistance without cost to EPA whether
or not the recipient controls the facil-
ity.

(d) EPA Enforcement Officers are au-
thorized to seek a warrant or court
order authorizing the EPA Enforce-
ment Officers to conduct activities re-
lated to entry and access as authorized
in this section, as appropriate, to exe-
cute the functions specified in this sec-
tion. EPA Enforcement Officers may
proceed ex parte to obtain a warrant
whether or not the Enforcement Offi-
cers first attempted to seek permission
of the recipient of the test order or the
party in charge of the facilities in
question to conduct activities related
to entry and access as authorized in
this section.

(e) A recipient of a test order shall
permit EPA Enforcement Officers who
present a warrant or court order as de-
scribed in paragraph (d) of this section
to conduct activities related to entry
and access as authorized in this section
and as described in the warrant or
court order. The recipient shall cause
those in charge of its facility or a facil-
ity operated for its benefit to permit
EPA Enforcement Officers to conduct
activities related to entry and access
as authorized in this section pursuant
to a warrant or court order whether or
not the recipient controls the facility.
In the absence of such a warrant or
court order, EPA Enforcement Officers
may conduct activities related to entry
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and access as authorized in this section
only upon the consent of the recipient
of the test order or the party in charge
of the facilities in question.

(f) It is not a violation of this part or
the Clean Air Act for any person to
refuse to permit EPA Enforcement Of-
ficers to conduct activities related to
entry and access as authorized in this
section without a warrant or court
order.

(g9) A manufacturer is responsible for
locating its foreign testing and manu-
facturing facilities in jurisdictions in
which local foreign law does not pro-
hibit EPA Enforcement Officers from
conducting the entry and access activi-
ties specified in this section. EPA will
not attempt to make any inspections
which it has been informed that local
foreign law prohibits.

(h) For purposes of this section, the
following definitions are applicable:

(1) Presentation of Credentials means
display of the document designating a
person as an EPA Enforcement Officer.

(2) Where engine or vehicle storage
areas or facilities are concerned, oper-
ating hours means all times during
which personnel other than custodial
personnel are at work in the vicinity of
the area or facility and have access to
it.

(3) Where facilities or areas other
than those covered by paragraph (h)(2)
of this section are concerned, operating
hours means all times during which an
assembly line is in operation, engine or
vehicle assembly is taking place, test-
ing, repair, service accumulation, pro-
duction or compilation of records is
taking place, or any other procedure or
activity related to engine or vehicle
manufacture, assembly or testing is
being carried out in a facility.

(4) Reasonable assistance includes, but
is not limited to, clerical, copying, in-
terpreting and translating services,
and the making available on an EPA
Enforcement Officer’s request of per-
sonnel of the facility being inspected
during their working hours to inform
the EPA Enforcement Officer of how
the facility operates and to answer his
or her questions. Any employee whom
an EPA Enforcement Officer requests
the manufacturer to cause to appear
for questioning will be entitled to be
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accompanied, represented and advised
by counsel.

[45 FR 63772, Sept. 25, 1980, as amended at 48
FR 52208, Nov. 16, 1983]

§86.1007-84 Sample selection.

(a) Engines or vehicles comprising a
test sample which are required to be
tested, pursuant to a test order issued
in accordance with this subpart, will be
selected at the location and in the
manner specified in the test order. If a
manufacturer determines that the test
engines or vehicles cannot be selected
in the manner specified in the test
order, an alternative selection proce-
dure may be employed: Provided, That
the manufacturer requests approval of
the alternative procedure in advance of
the start of test sample selection and
that the Administrator approves the
procedure.

(b) The manufacturer shall have as-
sembled the test engines or vehicles of
the configuration selected for testing
using its normal mass production proc-
ess for engines or vehicles to be distrib-
uted into commerce. During the audit,
the manufacturer shall inform the Ad-
ministrator of any change(s) imple-
mented in its production processes, in-
cluding quality control, which may
reasonably be expected to affect the
emissions of the vehicles or engines se-
lected, between the time the manufac-
turer is notified of a test order and the
time the manufacturer finishes select-
ing test vehicles or engines. In the case
of heavy-duty engines, if the test en-
gines are selected at a location where
they do not have their operational and
emission control systems installed, the
test order will specify the manner and
location for selection of components to
complete assembly of the engines. The
manufacturer shall assemble these
components onto the test engines using
normal assembly and quality control
procedures as documented by the man-
ufacturer.

(c) No quality control, testing, or as-
sembly procedures will be used on the
completed test engine or vehicle or any
portion thereof, including parts and
subassemblies, that has not been or
will not be used during the production
and assembly of all other engines or ve-
hicles of that configuration, except,
that the Administrator may approve a



Environmental Protection Agency, EPA

modification in the normal assembly
procedures pursuant to paragraph (b) of
this section.

(d) The test order may specify that
EPA Enforcement Officers, rather than
the manufacturer, will select the test
engines or vehicles according to the
method specified in the test order.

(e) The order in which test engines or
vehicles are selected determines the
order in which test results are to be
used in applying the sampling plan in
accordance with §86.1010-84.

(f) The manufacturer shall keep on
hand all untested engines or vehicles, if
any, comprising the test sample until
such time as a pass or fail decision is
reached in accordance with §86.1010-
84(d). The manufacturer may ship any
tested engine or vehicle which has not
failed in accordance with §86.1010-84(b).
However, once the manufacturer ships
any test engine or vehicle, it relin-
quishes the prerogative to conduct
retests as provided in §86.1008-84(i).

[45 FR 63772, Sept. 25, 1980, as amended at 48
FR 52208, Nov. 16, 1983]

§86.1008-90 Test procedures.

(a)(1)(i) For heavy-duty engines, the
prescribed test procedure is the Federal
Test Procedure, as described in sub-
parts N, I, and P of this part.

(ii) For heavy-duty vehicles with a
GVW of less than 14,000 pounds (6,400
kilograms), the prescribed test proce-
dure is the Fuel Dispensing Spitback
Test as described in 86.1246-96 of this
part. The test for fuel spitback is con-
ducted as a stand-alone test, thus all
references to the test sequence de-
scribed in figure M96-1 of subpart M of
this part can be ignored.

(iii) During the testing of heavy-duty
diesel engines, the manufacturer shall
decide for each engine, prior to the
start of the initial cold cycle, whether
the measurement of background par-
ticulate is required for the cold and hot
cycles to be valid. The manufacturer
may choose to have different require-
ments for the cold and hot cycles. If a
manufacturer chooses to require the
measurement of background particu-
late, failure to measure background
particulate shall void the test cycle re-
gardless of the test results. If a test
cycle is void, the manufacturer shall
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retest using the same validity require-
ments of the initial test.

(2) For light-duty trucks, the pre-
scribed test procedure is the Federal
Test Procedure as described in subparts
B, P, and/or C of this part. The manu-
facturer shall not perform the evapo-
rative emission test procedures con-
tained in subpart B of this part. The
Administrator may, based on advance
application by a manufacturer, approve
optional test procedures for use in Se-
lective Enforcement Audit testing.

(3) When testing light-duty trucks
the following exceptions to the test
procedures in subpart B are applicable:

(i) For mileage accumulation, the
manufacturer may use test fuel meet-
ing the specifications of mileage and
service accumulation fuels of §86.113.
Otherwise, the manufacturer may use
fuels other than those specified in this
section only with the advance approval
of the Administrator.

(i) The manufacturer may measure
the temperature of the test fuel at
other than the approximate mid-vol-
ume of the fuel tank, as specified in
§86.131-96(a) with only a single tem-
perature sensor, and may drain the test
fuel from other than the lowest point
of the tank, as specified in §86.131-
96(b), provided an equivalent method is
used. Equivalency documentation shall
be maintained by the manufacturers
and shall be made available to the Ad-
ministrator upon request.

(iii) The manufacturer may perform
additional preconditioning on SEA test
vehicles other than the preconditioning
specified in §86.132 only if the addi-
tional preconditioning had been per-
formed on certification test vehicles of
the same configuration.

(iv) If the Administrator elects to use
the evaporative canister precondi-
tioning procedure described in §86.132—
96(k), the manufacturer shall perform
the heat build procedure 11 to 34 hours
following vehicle preconditioning rath-
er than according to the time period
specified in §86.133-90(a). All references
in §86.133-90 to an evaporative emission
enclosure (SHED) and analyzing for HC
during the heat build can be ignored.

(v) The manufacturer may substitute
slave tires for the drive wheel tires on
the vehicle as specified in paragraph (e)
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of §86.135-90: Provided, that the slave
tires are the same size.

(vi) If the Administrator elects to use
the evaporative canister precondi-
tioning procedure described in §86.132—
96(k), the cold start exhaust test de-
scribed in §86.137 shall follow the heat
build procedure described in §86.133-90
by not more than one hour.

(vii) In performing exhaust sample
analysis under §86.140.

(A) When testing diesel vehicles or
methanol-fueled vehicles, the manufac-
turer shall allow a minimum of 20 min-
utes warm-up for the HC analyzer, and
a minimum of 2 hours warm-up for the
CO, CO, and NOx analyzers. (Power is
normally left on infrared and
chemiluminescent analyzers. When not
in use, the chopper motors of the infra-
red analyzers are turned off and the
phototube high voltage supply to the
chemiluminescent analyzers is placed
in the standby position.)

(B) The manufacturer shall exercise
care to prevent moisture from con-
densing in the sample collection bags.

(viii) The manufacturer need not
comply with §86.142, since the records
required therein are provided under
other provisions of subpart K of this
part.

(ix) In addition to the requirements
of subpart B of this part, the manufac-
turer shall prepare gasoline-fueled ve-
hicles and methanol-fueled vehicles as
follows prior to exhaust emission test-
ing:

(A) The manufacturer shall inspect
the fuel system to insure the absence
of any leaks of liquid or vapor to the
atmosphere by applying a pressure of
14.5 = 0.5 inches of water to the fuel
system, allowing the pressure to sta-
bilize, and isolating the fuel system
from the pressure source. Following
isolation of the fuel system, pressure
must not drop more than 2.0 inches of
water in five minutes. If required, the
manufacturer shall perform corrective
action in accordance with §86.1008 and
report this action in accordance with
§86.1009.

(B) When performing this pressure
check, the manufacturer shall exercise
care to neither purge nor load the
evaporative emission control system.

(C) The manufacturer shall not mod-
ify the test vehicle’s evaporative emis-
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sion control system by component ad-
dition, deletion, or substitution, except
to comply with paragraph (a)(4)(ii) of
this section if approved in advance by
the Administrator.

(4) The Administrator, may on the
basis of a written application by a
manufacturer, prescribe minor test
procedure variations from those set
forth in paragraphs (a)(1) and (a)(2) of
this section for any heavy-duty engine.

(5) When testing light-duty trucks,
the following exceptions to the test
procedures in subpart C of this part are
applicable:

(i) The manufacturer may measure
the temperature of the test fuel at
other than the approximate mid-vol-
ume of the fuel tank as specified in
§86.231(a) and may drain the test fuel
from other than the lowest point of the
fuel tank as specified in §86.231(b) pro-
vided an equivalent method is used.
Equivalency documentation shall be
maintained by the manufacturer and
shall be made available to the Admin-
istrator upon request.

(ii) In performing exhaust sample
analysis under §86.240, the manufac-
turer shall exercise care to prevent
moisture from condensing in the sam-
ple collection bags.

(iii) The manufacturer need not com-
ply with §86.242 since the records re-
quired therein are provided under other
provisions of subpart K of this part.

(iv) In addition to the requirements
of subpart C of this part, the manufac-
turer shall prepare gasoline-fueled ve-
hicles as follows prior to exhaust emis-
sion testing.

(A) The manufacturer shall inspect
the fuel system to ensure the absence
of any leaks of liquid or vapor to the
atmosphere by applying a pressure of
14.5+0.5 inches of water (3.6x0.1 kPa) in
the fuel system allowing the pressure
to stabilize and isolating the fuel sys-
tem from the pressure sources. Fol-
lowing isolation of the fuel system,
pressure must not drop more than 2.0
inches of water (0.5 kPa) in 5 minutes.
If required, the manufacturer shall per-
form corrective action in accordance
with paragraph §86.1008(d) and report
this action in accordance with para-
graph §86.1009(d).

(B) When performing this pressure
check, the manufacturer shall exercise
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care to neither purge nor load the
evaporative emission control system.

(C) The manufacturer shall not mod-
ify the test vehicle’s evaporative emis-
sion control system by component ad-
dition, deletion, or substitution, except
if approved in advance by the Adminis-
trator to comply with paragraph
(a)(5)(i) of this section.

(b)(1) The manufacturer shall not ad-
just, repair, prepare, or modify the en-
gines or vehicles selected for testing
and shall not perform any emission
tests on engines or vehicles selected for
testing and shall not perform any emis-
sion tests on engines or vehicles se-
lected for testing pursuant to the test
order unless this adjustment, repair,
preparation, modification, and/or tests
are documented in the manufacturer’s
engine or vehicle assembly and inspec-
tion procedures and are actually per-
formed or unless these adjustments
and/or test are required or permitted
under this subpart or are approved in
advance by the Administrator.

(2) For 1984 and later model years the
Administrator may adjust or cause to
be adjusted any engine parameter
which the Administrator has deter-
mined to be subject to adjustment for
certification, Selective Enforcement
Audit, and Production Compliance
Audit testing in accordance with
§86.090-22(e)(1), to any setting within
the physically adjustable range of that
parameter, as determined by the Ad-
ministrator in accordance with §86.090-
22(e)(3)(ii), prior to the performance of
any tests. However, if the idle speed pa-
rameter is one which the Adminis-
trator has determined to be subject to
adjustment, the Administrator shall
not adjust it to any setting which
causes a lower engine idle speed than
would have been possible within the
physically adjustable range of the idle
speed parameter if the manufacturer
had accumulated 125 hours of service
on the engine or 4,000 miles on the ve-
hicle under paragraph (c) of this sec-
tion, all other parameters being identi-
cally adjusted for the purpose of the
comparison. The manufacturer may be
requested to supply information to es-
tablish such an alternative minimum
idle speed. The Administrator, in mak-
ing or specifying these adjustments,
may consider the effect of the devi-
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ation from the manufacturer’s rec-
ommended setting on emissions per-
formance characteristics as well as the
likelihood that similar settings will
occur on in-use heavy-duty engines or
light-duty trucks. In determining like-
lihood, the Administrator may con-
sider factors such as, but not limited
to, the effect of the adjustment on en-
gine or vehicle performance character-
istics and surveillance information
from similar in-use engines or vehicles.

(c) Prior to performing exhaust emis-
sion testing on an SEA test engine, the
manufacturer may accumulate on each
engine a number of hours of service
equal to the greater of 125 hours or the
number of hours the manufacturer ac-
cumulated during certification on the
emission-data engine corresponding to
the configuration specified in the test
order. Prior to performing exhaust
emission testing on an SEA test vehi-
cle, the manufacturer may accumulate
a number of miles equal to the greater
of 4,000 miles or the number of miles
the manufacturer accumulated during
certification on the emission data vehi-
cle corresponding to the configuration
specified in the test order.

(1) Service or mileage accumulation
must be performed in a manner using
good engineering judgment to obtain
emission results representative of nor-
mal production vehicles. This service
or mileage accumulation must be con-
sistent with the new vehicle break-in
instructions contained in the applica-
ble vehicle owner’s manual, if any.

(2) The manufacturer shall accumu-
late service at a minimum rate of 16
hours per engine or mileage at a min-
imum rate of 300 miles per vehicle dur-
ing each 24-hour period, unless other-
wise provided by the Administrator.

(i) The first 24 hour period for service
or mileage accumulation shall begin as
soon as authorization checks, inspec-
tions and preparations are completed
on each engine or vehicle.

(ii) The minimum service or mileage
accumulation rate does not apply on
weekends or holidays.

(iii) If the manufacturer’s service or
mileage accumulation target is less
than the minimum rate specified (16
hours or 300 miles per day), then the
minimum daily accumulation rate
shall be equal to the manufacturer’s
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service or mileage accumulation tar-
get.

(3) Service or mileage accumulation
shall be completed on a sufficient num-
ber of test engines or vehicles during
consecutive 24-hour periods to assure
that the number of engines or vehicles
tested per day fulfills the requirements
of paragraph (g) of this section.

(d) The manufacturer shall not per-
form any maintenance on test vehicles
or engines after selection for testing,
nor shall the Administrator allow dele-
tion of any test vehicle or engine from
the test sequence, unless requested by
the manufacturer, and approved by the
Administrator before any test vehicle
or engine maintenance or deletion.

(e) The manufacturer shall expedi-
tiously ship test engines or vehicles
from the point of selection to the test
facility. If the test facility is not lo-
cated at or in close proximity to the
point of selection, the manufacturer
shall assure that test engines or vehi-
cles arrive at the test facility within 24
hours of selection: Except, that the Ad-
ministrator may approve more time
based upon a request by the manufac-
turer accompanied by a satisfactory
justification.

() If an engine or vehicle cannot
complete the service or mileage accu-
mulation or emission test because of a
malfunction, the manufacturer may re-
quest that the Administrator authorize
the repair of that engine or vehicle or
its deletion from the test sequence.

(g) Whenever a manufacturer con-
ducts testing pursuant to a test order
issued under this subpart, the manufac-
turer shall notify the Administrator
within one working day of receipt of
the test order which test facility will
be used to comply with the test order.
If no test cells are available at a de-
sired facility, the manufacturer must
provide alternate testing capability
satisfactory to the Administrator.

(1) Heavy-duty engine manufacturers
with projected sales for the United
States market for that year of 30,000 or
greater shall complete emission testing
at their facility on a minimum of two
engines per 24-hour period, including
each voided test and each diesel engine
smoke test.

(2) Heavy-duty engine manufacturers
with projected sales for the United
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States market for that year of less
than 30,000 shall complete emission
testing at their facility on a minimum
of one engine per 24-hour period, in-
cluding each voided test and each die-
sel engine smoke test.

(3) Light-duty truck manufacturers
shall complete emission testing at
their facility on a minimum of four en-
gines per 24-hour period, including each
voided test.

(4) The Administrator may approve a
lower daily rate of conducting emission
tests based upon a request by a satis-
factory justification.

(h) The manufacturer shall perform
test engine or vehicle selection, ship-
ping, preparation, service or mileage
accumulation, and testing in such a
manner as to assure that the audit is
performed in an expeditious manner.

(i) The manufacturer may retest any
engines or vehicles tested during a Se-
lective Enforcement Audit once a fail
decision for the audit has been reached
in accordance with §86.1010-84(d) based
on the first test on each engine or vehi-
cle: Except, that the Administrator
may approve retesting at other times
based upon a request by the manufac-
turer accompanied by a satisfactory
justification. The manufacturer may
test each engine or vehicle a total of
three times. The manufacturer shall
test each engine or vehicle the same
number of times. The manufacturer
may accumulate additional service or
mileage before conducting a retest,
subject to the provisions of paragraph
(c) of this section.

[54 FR 14560, Apr. 11, 1989, as amended at 57
FR 31922, July 17, 1992; 58 FR 16046, Mar. 24,
1993; 62 FR 47123, Sept. 5, 1997]

§86.1008-96 Test procedures.

Section 86.1008-96 includes text that
specifies requirements that differ from
§86.1008-90. Where a paragraph in
§86.1008-90 is identical and applicable
to §86.1008-96, this is indicated by
specifying the corresponding paragraph
and the statement ‘“‘[Reserved]. For
guidance see §86.1008-90.”” Where a cor-
responding paragraph of §86.1008-90 is
not applicable, this is indicated by the
statement ‘‘[Reserved].”

(@)(1)(i) For heavy-duty engines, the
prescribed test procedure is the Federal
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Test Procedure, as described in sub-
parts N, I, and P of this part.

(ii) During the testing of heavy-duty
diesel engines, the manufacturer shall
decide for each engine, prior to the
start of the initial cold cycle, whether
the measurement of background par-
ticulate is required for the cold and hot
cycles to be valid. The manufacturer
may choose to have different require-
ments for the cold and hot cycles. If a
manufacturer chooses to require the
measurement of background particu-
late, failure to measure background
particulate shall void the test cycle re-
gardless of the test results. If a test
cycle is void, the manufacturer shall
retest using the same validity require-
ments of the initial test.

(2) For light-duty trucks, the pre-
scribed test procedures are the FTP as
described in subparts B, C, and P of
this part and the CST as described in
subpart O of this part. The manufac-
turer may not perform the evaporative
emission test procedure contained in
subpart B. The Administrator may,
based on advance application by a man-
ufacturer, approve optional test proce-
dures for use in Selective Enforcement
Audit Testing.

(3) [Reserved].
§86.1008-90.

(4) When testing light-duty trucks
the following exception to the test pro-
cedures in subpart O of this part is ap-
plicable: manufacturer need not com-
ply with §86.1442, since the records re-
quired therein are provided under other
provisions of subpart K of this part.

(ii) In addition to the requirements of
subpart O of this part the manufac-
turer must prepare vehicles as de-
scribed in paragraphs (a)(4)(ii) (A)
through (C) of this section prior to ex-
haust emission testing.

(A) The manufacturer must inspect
the fuel system to insure the absence
of any leaks of liquid or vapor to the
atmosphere by applying a pressure of
14.5 + 0.5 inches of water to the fuel sys-
tem, allowing the pressure to stabilize,
and isolating the fuel system from the
pressure source. Pressure must not
drop more than 2.0 inches of water in
five minutes. If required, the manufac-
turer performs corrective action in ac-
cordance with this section and must re-

For guidance see
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port this action in accordance with
§86.1009.

(B) When performing this pressure
check, the manufacturer must exercise
care to neither purge nor load the
evaporative system.

(C) The manufacturer may not mod-
ify the test vehicle’s evaporative emis-
sion control system by component ad-
dition, deletion, or substitution.

(5) [Reserved]. For guidance
§86.1008-90.

(6) The Administrator may select and
prescribe the sequence of any CSTs.
Further, the Administrator may, on
the basis of a written application by a
manufacturer, prescribe minor test
procedure variations from those set
forth in paragraphs (a) (1) and (2) of
this section for any heavy-duty engine
or light-duty truck.

(b) through (i) [Reserved]. For guid-
ance see §86.1008-90.

[58 FR 58425, Nov. 1, 1993, as amended at 62
FR 47123, Sept. 5, 1997]

see

§86.1008-97 Test procedures.

Section 86.1008-97 includes text that
specifies requirements that differ from
those specified in 8§§86.1008-90 and
86.1008-96. Where a paragraph in
§86.1008-90 or §86.1008-96 is identical
and applicable to §86.1008-97, this may
be indicated by specifying the cor-
responding paragraph and the state-
ment ‘“‘[Reserved]. For guidance see
§86.1008-90.”” or ‘‘[Reserved]. For guid-
ance see §86.1008-96."

(a)(1) [Reserved].
§86.1008-96.

(2) For light-duty trucks, the pre-
scribed test procedures are the Federal
Test Procedure, as described in subpart
B and/or subpart R of this part, which-
ever is applicable, the idle CO test pro-
cedure as described in subpart P of this
part, the cold temperature CO test pro-
cedure as described in subpart C of this
part, and the Certification Short Test
procedure as described in subpart O of
this part. Where the manufacturer con-
ducts testing based on the require-
ments specified in Chapter 1 or Chapter
2 of the California Regulatory Require-
ments Applicable to the National Low
Emission Vehicle Program (October,
1996), the prescribed test procedures are
the procedures cited in the previous

For guidance see
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sentence, or substantially similar pro-
cedures, as determined by the Adminis-
trator. The California Regulatory Re-
quirements Applicable to the National
Low Emission Vehicle Program are in-
corporated by reference (see §86.1). For
purposes of Selective Enforcement
Audit testing, the manufacturer shall
not be required to perform any of the
test procedures in subpart B of this
part relating to evaporative emission
testing, except as specified in para-
graph (a)(3) of this section. The Admin-
istrator may select and prescribe the
sequence of any Certification Short
Tests. Further, the Administrator
may, on the basis of a written applica-
tion by a manufacturer, approve op-
tional test procedures other than those
in subparts B, C, P, and O of this part
for any motor vehicle which is not sus-
ceptible to satisfactory testing using
the procedures in subparts B, C, P, and
O of this part.

(3) When testing light-duty trucks
the following exceptions to the test
procedures in subpart B and/or subpart
R of this part are applicable:

(i) For mileage accumulation, the
manufacturer may use test fuel meet-
ing the specifications for mileage and
service accumulation fuels of §86.113-
94, or, for vehicles certified to the Na-
tional LEV standards, the specifica-
tions of §86.1771. Otherwise, the manu-
facturer may use fuels other than those
specified in this section only with the
advance approval of the Administrator.

(ii) [Reserved]. For guidance see
§86.1008-90.

(iii) The manufacturer may perform
additional preconditioning on Selective
Enforcement Audit test vehicles other
than the preconditioning specified in
§86.132, or §86.1773 for vehicles certified
to the National LEV standards, only if
the additional preconditioning had
been performed on certification test
vehicles of the same configuration.

(@)(@3)(iv) through (a)(3)(vii) [Re-
served]. For guidance see §86.1008-90.

(@)(3)(viii) The manufacturer need
not comply with §86.142 or §86.1775,
since the records required therein are
provided under other provisions of this
subpart.

(a)(3)(ix) [Reserved]. For guidance see
§86.1008-90.
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(a)(4) [Reserved]. For guidance see

§86.1008-96.
(5) [Reserved]. For guidance see
§86.1008-90.
(6) [Reserved]. For guidance see
§86.1008-96.

(b) through (i) [Reserved]. For guid-
ance see §86.1008-90.

[62 FR 31238, June 6, 1997]

§86.1008-2001 Test procedures.

(a)(1)(i) For heavy-duty engines, the
prescribed test procedure is the Federal
Test Procedure as described in subparts
N, I, and P of this part. The Adminis-
trator, may on the basis of a written
application by a manufacturer, approve
optional test procedures other than
those in subparts N, I, and P of this
part for any heavy-duty vehicle which
is not susceptible to satisfactory test-
ing using the procedures in subparts N,
I, and P of this part.

(ii) For heavy-duty vehicles the pre-
scribed test procedures are the Fuel
Dispensing Spitback Test as described
in §86.1246-96 (for HDVs with a GVW of
less than 14,000 pounds (6,400 Kkilo-
grams)); this test for fuel spitback is
conducted as a stand alone test, thus
all references to the test sequence de-
scribed in figure M96-1 of subpart M of
this part can be ignored. Further, the
Administrator may, on the basis of a
written application by a manufacturer,
approve optional test procedures other
than those in subpart M of this part for
any heavy-duty vehicle which is not
susceptible to satisfactory testing
using the procedures in subpart M of
this part.

(iii) During the testing of heavy-duty
diesel engines, the manufacturer shall
decide for each engine, prior to the
start of the initial cold cycle, whether
the measurement of background par-
ticulate is required for the cold and hot
cycles to be valid. The manufacturer
may choose to have different require-
ments for the cold and hot cycles. If a
manufacturer chooses to require the
measurement of background particu-
late, failure to measure background
particulate shall void the test cycle re-
gardless of the test results. If a test
cycle is void, the manufacturer shall
retest using the same validity require-
ments of the initial test.
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(2) For light-duty trucks, the pre-
scribed test procedures are the Federal
Test Procedure as described in subpart
B and/or subpart R of this part, which-
ever is applicable, the idle CO test pro-
cedure as described in subpart P of this
part, the cold temperature CO test pro-
cedure as described in subpart C of this
part, and the Certification Short Test
procedure as described in subpart O of
this part. For purposes of Selective En-
forcement Audit Testing, the manufac-
turer shall not be required to perform
any of the test procedures in subpart B
of this part relating to evaporative
emission testing, other than refueling
emissions testing, except as specified
in paragraph (a)(3) of this section. The
Administrator may select and pre-
scribe the sequence of any CSTs. Fur-
ther, the Administrator may, on the
basis of a written application by a
manufacturer, approve optional test
procedures other than those in sub-
parts B, C, P, O, and R of this part for
any motor vehicle which is not suscep-
tible to satisfactory testing using the
procedures in subparts B, C, P, O, and
R of this part.

(3) When testing light-duty trucks,
the following exceptions to the test
procedures in subpart B and/or subpart
R of this part are applicable to Selec-
tive Enforcement Audit testing:

(i) For mileage accumulation, the
manufacturer may use test fuel meet-
ing the specifications for mileage and
service accumulation fuels of §86.113,
or, for vehicles certified to the Na-
tional LEV standards, the specifica-
tions of §86.1771. Otherwise, the manu-
facturer may use fuels other than those
specified in this section only with the
advance approval of the Administrator.

(i) The manufacturer may measure
the temperature of the test fuel at
other than the approximate mid-vol-
ume of the fuel tank, as specified in
§86.131-96(a) with only a single tem-
perature sensor, and may drain the test
fuel from other than the lowest point
of the tank, as specified in §86.131-96(b)
and §86.152-98(a), provided an equiva-
lent method is used. Equivalency docu-
mentation shall be maintained by the
manufacturer and shall be made avail-
able upon request.

(iii) The manufacturer may perform
additional preconditioning on SEA test
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vehicles other than the preconditioning
specified in §86.132, or §86.1773 for vehi-
cles certified to the National LEV
standards, only if the additional pre-
conditioning was performed on certifi-
cation test vehicles of the same con-
figuration.

(iv) If the Administrator elects to use
the evaporativel/refueling canister pre-
conditioning procedure described in
§86.132-96(k), the manufacturer shall
perform the heat build procedure 11 to
34 hours following vehicle precondi-
tioning rather than according to the
time period specified in §86.133-90(a).
All references to an evaporative emis-
sion enclosure and analyzing for HC
during the heat build can be ignored.

(v) The manufacturer may substitute
slave tires for the drive wheel tires on
the vehicle as specified in paragraph
§86.135-90(e): Provided, that the slave
tires are the same size.

(vi) If the Administrator elects to use
the evaporativel/refueling canister pre-
conditioning procedure described in
§86.132-96(k), the cold start exhaust
emission test described in §86.137-96
shall follow the heat build procedure
described in §86.133-90 by not more
than one hour.

(vii) In performing exhaust sample
analysis under §86.140-94.

(A) When testing diesel vehicles, or
methanol-fueled Otto-cycle vehicles,
the manufacturer shall allow a min-
imum of 20 minutes warm-up for the
HC analyzer, and for diesel vehicles, a
minimum of two hours warm-up for the
CO, CO3, and NOx analyzers. (Power is
normally left on infrared and
chemiluminescent analyzers. When not
in use, the chopper motors of the infra-
red analyzers are turned off and the
phototube high voltage supply to the
chemiluminescent analyzers is placed
in the standby position.)

(B) The manufacturer shall exercise
care to prevent moisture from con-
densing in the sample collection bags.

(viii) The manufacturer need not
comply with §86.142, §86.155, or §86.1775
since the records required therein are
provided under other provisions of this
subpart K.

(ix) If a manufacturer elects to per-
form the background determination
procedure described in paragraph
(a)(3)(xi) of this section in addition to
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performing the refueling emissions test
procedure, the elapsed time between
the initial and final FID readings shall
be recorded, rounded to the nearest
second rather than minute as described
in §86.154-98(e)(8). In addition, the vehi-
cle soak described in §86.153-98(e) shall
be conducted with the windows and
luggage compartment of the vehicle
open.

(X) The Administrator may elect to
perform a seal test, described in
§86.153-98(b), of both integrated and
non-integrated systems instead of the
full refueling test. When testing non-
integrated systems, a manufacturer
may conduct the canister purge de-
scribed in §86.153-98(b)(1) directly fol-
lowing the preconditioning drive de-
scribed in §86.132-96(e) or directly fol-
lowing the exhaust emissions test de-
scribed in §86.137-96.

(xi) In addition to the refueling test,
a manufacturer may elect to perform
the following background emissions de-
termination immediately prior to the
refueling measurement procedure de-
scribed in §86.154-98, provided EPA is
notified of this decision prior to the
start of testing in an SEA.

(A) The SHED shall be purged for
several minutes immediately prior to
the background determination. Warn-
ing: If at any time the concentration of
hydrocarbons, of methanol, or of meth-
anol and hydrocarbons exceeds 15,000
ppm C, the enclosure should be imme-
diately purged. This concentration pro-
vides a 4:1 safety factor against the
lean flammability limit.

(B) The FID (or HFID) hydrocarbon
analyzer shall be zeroed and spanned
immediately prior to the background
determination. If not already on, the
enclosure mixing fan and the spilled
fuel mixing blower shall be turned on
at this time.

(C) Place the vehicle in the SHED.
The ambient temperature level encoun-
tered by the test vehicle during the en-
tire background emissions determina-
tion shall be 80 °F #3 °F. The windows
and luggage compartment of the vehi-
cle must be open and the gas cap must
be secured.

(D) Seal the SHED. Immediately ana-
lyze the ambient concentration of hy-
drocarbons in the SHED and record.
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This is the initial background hydro-
carbon concentration.

(E) Soak the vehicle for ten minutes
+1 minute.

(F) The FID (or HFID) hydrocarbon
analyzer shall be zeroed and spanned
immediately prior to the end of the
background determination.

(G) Analyze the ambient concentra-
tion of hydrocarbons in the SHED and
record. This is the final background
hydrocarbon concentration.

(H) The total hydrocarbon mass
emitted during the background deter-
mination is calculated according to
§86.156-98. To obtain a per-minute
background emission rate, divide the
total hydrocarbon mass calculated in
this paragraph by the duration of the
soak, rounded to the nearest second,
described in paragraph (a)(3)(xi)(G) of
this section.

(1) The background emission rate is
multiplied by the duration of the re-
fueling measurement obtained in para-
graph (a)(3)(ix) of this section. This
number is then subtracted from the
total grams of emissions calculated for
the refueling test according to §86.156-
98(a) to obtain the adjusted value for
total refueling emissions. The final re-
sults for comparison with the refueling
emission standard shall be computed
by dividing the adjusted value for total
refueling mass emissions by the total
gallons of fuel dispensed in the refuel-
ing test as described in §86.156-98(b).

(xii) In addition to the requirements
of subpart B of this part, the manufac-
turer shall prepare gasoline-fueled and
methanol-fueled vehicles as follows
prior to emission testing:

(A) The manufacturer shall inspect
the fuel system to ensure the absence
of any leaks of liquid or vapor to the
atmosphere by applying a pressure of
14.5+0.5 inches of water (3.620.1 Kpa) to
the fuel system allowing the pressure
to stabilize and isolating the fuel sys-
tem from the pressure source. Fol-
lowing isolation of the fuel system,
pressure must not drop more than 2.0
inches of water (0.5 Kpa) in five min-
utes. If required, the manufacturer
shall perform corrective action in ac-
cordance with paragraph (d) of this sec-
tion and report this action in accord-
ance with §86.1009-2001(d).
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(B) When performing this pressure
check, the manufacturer shall exercise
care to neither purge nor load the
evaporative or refueling emission con-
trol systems.

(C) The manufacturer may not mod-
ify the test vehicle’s evaporative or re-
fueling emission control systems by
component addition, deletion, or sub-
stitution, except to comply with para-
graph (a)(3)(ii) of this section if ap-
proved in advance by the Adminis-
trator.

(4) When testing light-duty trucks,
the following exceptions to the test
procedures in subpart C of this part are
applicable to Selective Enforcement
Audit testing:

(i) The manufacturer may measure
the temperature of the test fuel at
other than the approximate mid-vol-
ume of the fuel tank, as specified in
§86.131-90(a), and may drain the test
fuel from other than the lowest point
of the fuel tank as specified in §86.131-
90(b), provided an equivalent method is
used. Equivalency documentation shall
be maintained by the manufacturer
and shall be made available to the Ad-
ministrator upon request.

(if) In performing exhaust sample
analysis under §86.140-94, the manufac-
turer shall exercise care to prevent
moisture from condensing in the sam-
ple collection bags.

(iii) The manufacturer need not com-
ply with §86.142-90 since the records re-
quired therein are provided under other
provisions of this subpart K.

(iv) In addition to the requirements
of subpart C of this part, the manufac-
turer shall prepare gasoline-fueled ve-
hicles as follows prior to exhaust emis-
sion testing:

(A) The manufacturer shall inspect
the fuel system to ensure the absence
of any leaks of liquid or vapor to the
atmosphere by applying a pressure of
14.5+0.5 inches of water (3.620.1 Kpa) to
the fuel system allowing the pressure
to stabilize and isolating the fuel sys-
tem from the pressure source. Fol-
lowing isolation of the fuel system,
pressure must not drop more than 2.0
inches of water (0.5 Kpa) in five min-
utes. If required, the manufacturer
shall perform corrective action in ac-
cordance with paragraph (d) of this sec-
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tion and report this action in accord-
ance with §86.1009-2001(d).

(B) When performing this pressure
check, the manufacturer shall exercise
care to neither purge nor load the
evaporative or refueling emission con-
trol system.

(C) The manufacturer shall not mod-
ify the test vehicle’s evaporative or re-
fueling emission control system by
component addition, deletion, or sub-
stitution, except if approved in advance
by the Administrator, to comply with
paragraph (a)(4)(ii) of this section.

(5) When testing light-duty trucks,
the exceptions to the test procedures in
subpart O of this part applicable to Se-
lective Enforcement Audit testing are
listed in paragraphs (a)(5) (i) and (ii) of
this section.

(i) The manufacturer need not com-
ply with §86.1442, since the records re-
quired therein are provided under pro-
visions of this subpart K.

(i) In addition to the requirements of
subpart O of this part, the manufac-
turer must prepare vehicles as in para-
graphs (a)(5)(ii) (A) through (C) of this
section prior to exhaust emission test-
ing.

(A) The manufacturer must inspect
the fuel system to insure the absence
of any leaks of liquid or vapor to the
atmosphere by applying a pressure of
14.5+0.5 inches of water (3.6+0.1 Kpa) to
the fuel system, allowing the pressure
to stabilize, and isolating the fuel sys-
tem from the pressure source. Pressure
must not drop more than 2.0 inches of
water (0.5 Kpa) in five minutes. If re-
quired, the manufacturer performs cor-
rective action in accordance with this
section and must report this action in
accordance with §86.1009-2001.

(B) When performing this pressure
check, the manufacturer must exercise
care to neither purge nor load the
evaporative or refueling emission con-
trol system.

(C) The manufacturer may not mod-
ify the test vehicle’s evaporative or re-
fueling emission control system by
component addition, deletion, or sub-
stitution.

(b)(1) The manufacturer shall not ad-
just, repair, prepare, or modify the ve-
hicles selected for testing and shall not
perform any emission tests on vehicles
selected for testing pursuant to the
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test order unless this adjustment re-
pair, preparation, modification, and/or
tests are documented in the manufac-
turer’s vehicle assembly and inspection
procedures and are actually performed
or unless these adjustments and/or
tests are required or permitted under
this subpart or are approved in advance
by the Administrator.

(2) For 1984 and later model years the
Administrator may adjust or cause to
be adjusted any engine or vehicle pa-
rameter which the Administrator has
determined to be subject to adjustment
for certification, Selective Enforce-
ment Audit testing, and Production
Compliance Audit testing in accord-
ance with §86.090-22(c)(1), to any set-
ting within the physically adjustable
range of that parameter, as determined
by the Administrator in accordance
with §86.090-22(e)(3)(ii), prior to the
performance of any tests. However, if
the idle speed parameter is one which
the Administrator has determined to
be subject to adjustment, the Adminis-
trator shall not adjust it to a setting
which causes a lower engine idle speed
than will be possible within the phys-
ically adjustable range of the idle
speed parameter if the manufacturer
had accumulated 125 hours of service
on the engine or 4,000 miles on the ve-
hicle under paragraph (c) of this sec-
tion, all other parameters being identi-
cally adjusted for the purpose of com-
parison. The manufacturer may be re-
quested to supply information to estab-
lish such an alternative minimum idle
speed. The Administrator, in making
or specifying such adjustments, will
consider the effect of the deviation
from the manufacturer’s recommended
setting on emissions performance char-
acteristics as well as the likelihood
that similar settings will occur on in-
use heavy-duty engines or light-duty
trucks. In determining likelihood, the
Administrator will consider factors
such as, but not limited to, the effect
of the adjustment on engine or vehicle
performance characteristics and sur-
veillance information from similar in-
use vehicles.

(c) Prior to performing emission test-
ing on an SEA test engine, the manu-
facturer may accumulate on each en-
gine a number of hours of service equal
to the greater of 125 hours or the num-
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ber of hours the manufacturer accumu-
lated during certification on the emis-
sion-data engine corresponding to the
configuration specified in the test
order. Prior to performing emission
testing on an SEA test vehicle, the
manufacturer may accumulate on each
vehicle a number of miles equal to the
greater of 4,000 miles, or the number of
miles the manufacturer accumulated
during certification on the emission-
data vehicle corresponding to the con-
figuration specified in the test order.

(1) Service or mileage accumulation
must be performed in a manner using
good engineering judgment to obtain
emission results representative of nor-
mal production vehicles. This service
or mileage accumulation must be con-
sistent with the new vehicle break-in
instructions contained in the applica-
ble vehicle owner’s manual, if any.

(2) The manufacturer shall accumu-
late service at a minimum rate of 16
hours per engine or mileage at a min-
imum rate of 300 miles per vehicle dur-
ing each 24-hour period, unless other-
wise provided by the Administrator.

(i) The first 24-hour period for service
or mileage accumulation shall begin as
soon as authorization checks, inspec-
tions and preparations are completed
on each engine or vehicle.

(ii) The minimum service or mileage
accumulation rate does not apply on
weekends or holidays.

(iii) If the manufacturer’s service or
mileage accumulation target is less
than the minimum rate specified (16
hours or 300 miles per day), then the
minimum daily accumulation rate
shall be equal to the manufacturer’s
service or mileage accumulation tar-
get.

(3) Service or mileage accumulation
shall be completed on a sufficient num-
ber of test engines or vehicles during
consecutive 24-hour periods to assure
that the number of engines or vehicles
tested per day fulfills the requirements
of paragraph (g) of this section.

(d) The manufacturer shall not per-
form any maintenance on test vehicles
or engines after selection for testing,
nor shall the Administrator allow dele-
tion of any test vehicle or engine from
the test sequence, unless requested by
the manufacturer, and approved by the



Environmental Protection Agency, EPA

Administrator before any test vehicle
or engine maintenance or deletion.

(e) The manufacturer shall expedi-
tiously ship test engines or vehicles
from the point of selection to the test
facility. If the test facility is not lo-
cated at or in close proximity to the
point of selection, the manufacturer
shall assure that the test engines or ve-
hicles arrive at the test facility within
24 hours of selection: Except, that the
Administrator may approve more time
based upon a request by the manufac-
turer accompanied by a satisfactory
justification.

(f) If an engine or vehicle cannot
complete the service or mileage accu-
mulation or emission test because of a
malfunction, the manufacturer may re-
quest that the Administrator authorize
the repair of that engine or vehicle or
its deletion from the test sequence.

(g9) Whenever the manufacturer con-
ducts testing pursuant to a test order
issued under this subpart, the manufac-
turer shall notify the Administrator
within one working day of receipt of
the test order, which test facility will
be used to comply with the test order
and the number of available test cells
at that facility. If no test cells are
available at the desired facility, the
manufacturer must provide alternate
testing capability satisfactory to the
Administrator.

(1) Heavy-duty engine manufacturers
with projected sales for the United
States market for that year of 30,000 or
greater shall complete emission testing
at their facility on a minimum of two
engines per 24-hour period, including
each voided test and each diesel engine
smoke test.

(2) Heavy-duty engine manufacturers
with projected sales for the United
States market for that year of less
than 30,000 shall complete emission
testing at their facility on a minimum
of one engine per 24-hour period, in-
cluding each voided test and each die-
sel engine smoke test.

(3) Light-duty truck and heavy-duty
vehicle manufacturers shall perform a
combination of tests pursuant to para-
graph (a) of this section so that a min-
imum of four tests are performed per 24
hour period, including voided tests, for
each available test cell.

19

§86.1009-84

(4) The Administrator may approve a
longer period based upon a request by a
manufacturer accompanied by satisfac-
tory justification.

(h) The manufacturer shall perform
test engine or vehicle selection, ship-
ping, preparation, service or mileage
accumulation, and testing in such a
manner as to assure that the audit is
performed in an expeditious manner.

(i) The manufacturer may retest any
test vehicle or engine after a fail deci-
sion has been reached in accordance
with §86.1010-2001(d) based on the first
test on each vehicle or engine; except
that the Administrator may approve
retests at other times during the audit
based upon a request by the manufac-
turer accompanied by a satisfactory
justification. The manufacturer may
test each vehicle or engine a total of
three times. The manufacturer shall
test each vehicle or engine the same
number of times. The manufacturer
may accumulate additional service or
mileage before conducting retests, sub-
ject to the provisions of paragraph (c)
of this section.

[59 FR 16305, Apr. 6, 1994, as amended at 62
FR 31239, June 6, 1997; 62 FR 47123, Sept. 5,
1997]

§86.1009-84 Calculation and reporting
of test results.

(a) Initial test results are calculated
following the Federal Test Procedure
specified in §86.1008-94(a). Round the
initial test results to the number of
decimal places contained in the appli-
cable emission standard, expressed to
one additional significant figure.
Rounding shall be done in accordance
with ASTM E 29-90, Standard Practice
for Using Significant Digits in Test
Data to Determine Conformance with
Specifications. This procedure has been
incorporated by reference (see §86.1).

(b) Final test results for each test ve-
hicle shall be calculated by summing
the initial test results derived in para-
graph (a) of this section for each test
engine or vehicle, dividing by the num-
ber of tests conducted on the engine or
vehicle, and rounding to the same num-
ber of decimal places contained in the
applicable emission standard, ex-
pressed to one additional significant
figure. Rounding shall be done in ac-
cordance with ASTM E 29-90, Standard
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Practice for Using Significant Digits in
Test Data to Determine Conformance
with Specifications. This procedure has
been incorporated by reference (see
§86.1).

(c) Final deteriorated test results. (1)
The final deteriorated test results for
each heavy-duty engine or light-duty
truck tested according to subpart B, C,
D, N, or P of this part are calculated by
either adding or multiplying, as speci-
fied in subpart A of this part for the
applicable engine family control sys-
tem combination, the appropriate dete-
rioration factor to the final test results
for each vehicle or engine.

(2) The final deteriorated test results
for each heavy-duty engine tested ac-
cording to subpart | of this part are
calculated by adding the appropriate
deterioration factor, derived from the
certification process for the engine
family-control system combination
and model year for the selected con-
figuration to which the test engine be-
longs, to the final test results. If the
deterioration factor computed during
the certification process is less than
zero, that deterioration factor will be
zero.

(3) There are no deterioration factors
for light-duty trucks tested in accord-
ance with §86.146-96 of subpart B of this
part or for heavy-duty vehicles tested
in accordance with §86.1246-96 of sub-
part M of this part. Accordingly, for
the Fuel Dispensing Spitback Test the
term “‘final deteriorated test results”
shall mean the final test results de-
rived in paragraph (b) of this section
for each test vehicle, rounded to the
same number of significant figures con-
tained in the applicable standard in ac-
cordance with ASTM E 29-90, Standard
Practice for Using Significant Digits in
Test Data to Determine Conformance
with Specifications. This procedure has
been incorporated by reference (see
§86.1).

(4) The final deteriorated test results
are rounded to the same number of sig-
nificant figures contained in the appli-
cable standard in accordance with
ASTM E 29-90, Standard Practice for
Using Significant Digits in Test Data
to Determine Conformance with Speci-
fications. This procedure has been in-
corporated by reference (see §86.1).
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(d) Wwithin five working days after
completion of testing of all engines or
vehicles pursuant to a test order, the
manufacturer shall submit to the Ad-
ministrator a report which includes the
following information:

(1) The location and description of
the manufacturer’s exhaust emission
test facilities which were utilized to
conduct testing reported pursuant to
this section;

(2) The applicable standards or com-
pliance levels against which the en-
gines or vehicles were tested;

(3) Deterioration factors for the en-
gine family to which the selected con-
figuration belongs;

(4) A description of the engine or ve-
hicle and any emission-related compo-
nent selection method used,;

(5) For each test conducted,

(i) Test engine or vehicle description,
including:

(A) Configuration and engine family
identification,

(B) Year, make and build date,

(C) Engine or vehicle identification
number, and

(D) Number of hours of service accu-
mulated on engine or number of miles
on vehicle prior to testing;

(ii) Location where service or mile-
age accumulation was conducted and
description of accumulation procedure
and schedule;

(iii) Test number, date, initial test
results before and after rounding, final
test results and final deteriorated test
results for all exhaust emission tests,
whether valid or invalid, and the rea-
son for invalidation, if applicable;

(iv) A complete description of any
modification, repair, preparation,
maintenance, and/or testing which was
performed on the test engine or vehicle
and has not been reported pursuant to
any other paragraph of this subpart
and will not be performed on all other
production engines or vehicles;

(v) Where an engine or vehicle was
deleted from the test sequence by au-
thorization of the Administrator, the
reason for the deletion;

(vi) For all valid and invalid exhaust
emission tests, carbon dioxide emission
values for LDTs and brake-specific fuel
consumption values for HDEs; and

(vii) Any other information the Ad-
ministrator may request relevant to
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the determination as to whether the
new heavy-duty engines or light-duty
trucks being manufactured by the
manufacturer do in fact conform with
the regulations with respect to which
the certificate of conformity was
issued; and

(6) The following statement and en-
dorsement:

This report is submitted pursuant to Sec-
tions 206 and 208 of the Clean Air Act. This
Selective Enforcement Audit was conducted
in complete conformance with all applicable
regulations under 40 CFR part 86 et seq., and
the conditions of the test order. No emission-
related changes to production processes or
quality control procedures for the vehicle or
engine configuration tested have been made
between receipt of the test order and conclu-
sion of the audit. All data and information
reported herein is, to the best of

(Company Name)

knowledge, true and accurate. | am aware of
the penalties associated with violations of
the Clean Air Act and the regulations there-
under.

(Authorized Company Representative)

[45 FR 63772, Sept. 25, 1980, as amended at 48
FR 52209, Nov. 16, 1983; 50 FR 35387, Aug. 30,
1985; 57 FR 31923, July 17, 1992; 58 FR 16046,
Mar. 24, 1993]

§86.1009-96 Calculation and reporting
of test results.

Section 86.1009-96 includes text that
specifies requirements that differ from
§86.1009-84. Where a paragraph in
§86.1009-84 is identical and applicable
to §86.1009-96, this is indicated by
specifying the corresponding paragraph
and the statement “‘[Reserved]. For
guidance see §86.1009-84.”” Where a cor-
responding paragraph of §86.1009-84 is
not applicable, this is indicated by the
statement ‘‘[Reserved].”

(a) Initial test results are calculated
following the test procedures specified
in §86.1008(a). Round these results to
the number of decimal places con-
tained in the applicable emission
standard expressed to one additional
significant figure. Rounding is done in
accordance with ASTM E 29-90, Stand-
ard Practice for Using Significant Dig-
its in Test Data to Determine Conform-
ance with Specifications. This proce-
dure has been incorporated by ref-
erence (see §86.1).
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(b) Final test results are calculated
by summing the initial test results
within a specific FTP, CST, or Cold
Temperature CO Test Procedure de-
rived in paragraph (a) of this section
for each test engine or vehicle, dividing
by the number of times that specific
FTP, CST, or Cold Temperature CO
Test Procedure has been conducted on
the engine or vehicle, and rounding in
accordance with ASTM E29-90 to the
same number of decimal places con-
tained in the applicable standard ex-
pressed to one additional significant
figure. Rounding is done in accordance
with ASTM E 29-90, Standard Practice
for Using Significant Digits in Test
Data to Determine Conformance with
Specifications. This procedure has been
incorporated by reference (see §86.1).

(c) Final deteriorated test results. (1)
The final deteriorated test results for
each heavy-duty engine or light-duty
truck tested according to subpart B, C,
D, I, N, or P of this part are calculated
by multiplying or adding the final test
results by the appropriate deteriora-
tion factor, derived from the certifi-
cation process for the engine family-
control system combination and model
year for the selected configuration to
which the test engine or vehicle be-
longs. If the multiplicative deteriora-
tion factor as computed during the cer-
tification process is less than one, that
deterioration factor is one. If the addi-
tive deterioration factor as computed
during the certification process is less
than zero, that deterioration factor
will be zero.

(2) [Reserved]

(3)(i) There are no deterioration fac-
tors for light-duty vehicles tested in
accordance with subpart O of this part.
Accordingly, for the CST the term
“final deteriorated test results’”’ means
the final test results derived in para-
graph (b) of this section for each test
vehicle.

(i) There are no deterioration factors
for light-duty trucks tested in accord-
ance with §86.146-96 or for heavy-duty
vehicles tested in accordance with
§86.1246-96. Accordingly, for the Fuel
Dispensing Spitback Test the term
“final deteriorated test results’”’ means
the final test results derived in para-
graph (b) of this section for each test
vehicle.
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(4) The final deteriorated test results
are rounded to the same number of sig-
nificant figures contained in the appli-
cable standard in accordance with
ASTM E 29-90, Standard Practice for
Using Significant Digits in Test Data
to Determine Conformance with Speci-
fications. This procedure has been in-
corporated by reference (see §86.1).

(d) [Reserved]. For guidance see
§86.1009-84.

[58 FR 58425, Nov. 1, 1993]

§86.1009-97 Calculation and reporting
of test results.

Section 86.1009-97 includes text that
specifies requirements that differ from
those specified in 8§86.1009-84 and
86.1009-96. Where a paragraph in
§86.1009-84 or §86.1009-96 is identical
and applicable to §86.1009-97, this may
be indicated by specifying the cor-
responding paragraph and the state-
ment ‘‘[Reserved]. For guidance see
§86.1009-84.”” or ‘‘[Reserved]. For guid-
ance see §86.1009-96.".

(a) and (b) [Reserved]. For guidance
see §86.1009-96.

(c) Final deteriorated test results. (1)
The final deteriorated test results for
each heavy-duty engine or light-duty
truck tested according to subpart B, C,
D, I, N, P, or R of this part are cal-
culated by first multiplying or adding,
as appropriate, the final test results by
or to the appropriate deterioration fac-
tor derived from the certification proc-
ess for the engine family control sys-
tem combination and model year to
which the selected configuration be-
longs, and then by multiplying by the
appropriate reactivity adjustment fac-
tor, if applicable. If the multiplicative
deterioration factor as computed dur-
ing the certification process is less
than one, that deterioration factor will
be one. If the additive deterioration
factor as computed during the certifi-
cation process is less than zero, that
deterioration factor will be zero.

(©)(2) [Reserved]

(©)(3) through (c)(4) [Reserved]. For
guidance see §86.1009-96.

(d) [Reserved]. For
§86.1009-84.

[62 FR 31239, June 6, 1997]

guidance see
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§86.1009-2001 Calculation and report-
ing of test results.

(a) Initial test results are calculated
following the Federal Test Procedure
specified in §86.1008-2001(a). Rounding
is done in accordance with ASTM E 29-
67 (reapproved 1980) (as referenced in
§86.094-28 (a)(4)(1)(B)(2)(ii) to the num-
ber of decimal places contained in the
applicable emission standard expressed
to one additional significant figure.

(b) Final test results are calculated
by summing the initial test results de-
rived in paragraph (a) of this section
for each test vehicle or engine, dividing
by the number of times that specific
test has been conducted on the vehicle
or engine, and rounding to the same
number of decimal places contained in
the applicable standard expressed to
one additional significant figure.
Rounding is done in accordance with
ASTM E 29-67 (reapproved 1980) (as ref-
erenced in §86.094-28(a)(4)(i)(B)(2)(ii)).

(c) Final deteriorated test results. (1)
The final deteriorated test results for
each light-duty truck, heavy-duty en-
gine, or heavy-duty vehicle tested ac-
cording to subpart B, C, D, I, M, N, P,
or R of this part are calculated by first
multiplying or adding, as appropriate,
the final test results by or to the ap-
propriate deterioration factor derived
from the certification process for the
engine or evaporative/refueling family
and model year to which the selected
configuration belongs, and then by
multiplying by the appropriate reac-
tivity adjustment factor, if applicable.
For the purpose of this paragraph (c), if
a multiplicative deterioration factor as
computed during the certification
process is less than one, that deteriora-
tion factor will be one. If an additive
deterioration factor as computed dur-
ing the certification process is less
than zero, that deterioration factor
will be zero.

(2) Exceptions. There are no deteriora-
tion factors for light-duty truck emis-
sions obtained during testing in ac-
cordance with subpart O of this part or
with §86.146-96. Accordingly, for the
CST and the fuel dispensing spitback
test the term ‘‘final deteriorated test
results’ means the final test results
derived in paragraph (b) of this section
for each test vehicle.
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(3) The final deteriorated test results
obtained in paragraph (c) (1) and (2) of
this section are rounded to the same
number of decimal places contained in
the applicable emission standard.
Rounding is done in accordance with
ASTM E 29-67 (reapproved 1980) (as ref-
erenced in §86.094-28(a)(4)(i)(B)(2)(ii)).

(d) Wwithin five working days after
completion of testing of all engines or
vehicles pursuant to a test order, the
manufacturer shall submit to the Ad-
ministrator a report which includes the
following information:

(1) The location and description of
the manufacturer’s emission test fa-
cilities which were utilized to conduct
testing reported pursuant to this sec-
tion.

(2) The applicable standards or com-
pliance levels against which the en-
gines or vehicles were tested.

(3) Deterioration factors for the se-
lected configuration.

(4) A description of the engine or ve-
hicle and any emission-related compo-
nent selection method used.

(5) For each test conducted.

(i) Test engine or vehicle description
including:

(A) Configuration, engine family, and
evaporative/refueling family identifica-
tion.

(B) Year, make,
model of vehicle.

(C) Vehicle Identification Number.

(D) Miles accumulated on vehicle.

(ii) Location where mileage accumu-
lation was conducted and description of
accumulation schedule.

(iii) Test number, date initial test re-
sults, final results and final deterio-
rated test results for all valid and in-
valid exhaust emission tests, and the
reason for invalidation, if applicable.

(iv) A complete description of any
modification, repair, preparation,
maintenance and/or testing which was
performed on the test engine or vehicle
and has not been reported pursuant to
any other paragraph of this subpart
and will not be performed on all other
production engines or vehicles.

(v) Where an engine or vehicle was
deleted from the test sequence by au-
thorization of the Administrator, the
reason for the deletion.

(vi) For all valid and invalid exhaust
emission tests, carbon dioxide emission

build date, and
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values for LDTs and brake-specific fuel
consumption values for HDEs.

(vii) Any other information the Ad-
ministrator may request relevant to
the determination as to whether the
new motor vehicles being manufac-
tured by the manufacturer do in fact
conform with the regulations with re-
spect to which the certificate of con-
formity was issued.

(6) The following statement and en-
dorsement:

This report is submitted pursuant to sec-
tions 206 and 208 of the Clean Air Act. This
Selective Enforcement Audit was conducted
in complete conformance with all applicable
regulations under 40 CFR part 86 and the
conditions of the test order. No emission re-
lated change(s) to production processes or
quality control procedures for the engine or
vehicle configuration tested have been made
between receipt of this test order and conclu-
sion of the audit. All data and information
reported herein is, to the best of

(Company Name)

knowledge, true and accurate. | am aware of
the penalties associated with violations of
the Clean Air Act and the regulations there-
under.

(Authorized Company Representative)

[59 FR 16308, Apr. 6, 1994, as amended at 62
FR 31239, June 6, 1997]

§86.1010-96 Compliance with accept-
able quality level and passing and
failing criteria for Selective En-
forcement Audits.

(a) The prescribed acceptable quality
level is 40 percent.

(b) A failed engine or vehicle is one
whose final deteriorated test results
pursuant to §86.1009(c), for one or more
of the applicable pollutants, including
fuel spitback, exceed the applicable
emission standard or compliance level.
For the CST as described in subpart O
of this part, a vehicle fail determina-
tion is made if the final deteriorated
test results for HC and/or CO emissions
from any CST exceed the applicable
emission standard.

(c) Pass/fail criteria. (1) The manufac-
turer must test heavy-duty engines,
heavy duty vehicles, or light-duty
trucks comprising the test sample
until a pass decision is reached for all
pollutants, or a fail decision is reached
for one pollutant. A pass decision is
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reached when the cumulative number
of failed engines or vehicles, as defined
in paragraph (b) of this section, for
each pollutant is less than or equal to
the pass decision number appropriate
to the cumulative number of engines or
vehicles tested. A fail decision is
reached when the cumulative number
of failed engines or vehicles for one or
more pollutants is greater than or
equal to the fail decision number ap-
propriate to the cumulative number of
engines or vehicles tested. The pass
and fail decision numbers associated
with the cumulative number of engines
or vehicles tested are determined by
use of the tables in appendix X to this
part appropriate to the projected sales
as made by the heavy-duty engine or
heavy-duty vehicle manufacturer in its
Application for Certification, or as
made by the light-duty truck manufac-
turer as made in its report submitted
under §600.207-80(a)(2) of this chapter
(Automobile Fuel Economy Regula-
tions). In the tables in appendix X to
this part, sampling plan ‘‘stage’ refers
to the cumulative number of engines or
vehicles tested. Once a pass or fail de-
cision has been made for a particular
pollutant, the number of engines or ve-
hicles whose final deteriorated test re-
sults exceed the emission standard or
compliance level, if applicable, for that
pollutant may not be considered any
further for purposes of the audit.

(2) CST criteria only. A pass/fail deci-
sion is made based on the CST in its
entirety rather than on a per pollutant
basis. The manufacturer must test ve-
hicles comprising the test sample until
a pass or fail decision is reached for the
CST. A pass decision is reached when
the cumulative number of failed vehi-
cles, as defined in paragraph (b) of this
section, based on CST testing, is less
than or equal to the pass decision num-
ber appropriate to the cumulative
number of vehicles tested. A fail deci-
sion is reached when the cumulative
number of failed vehicles based on CST
testing is greater than or equal to the
fail decision number appropriate to the
cumulative number of vehicles tested.
The pass and fail decision numbers as-
sociated with the cumulative number
of vehicles tested are determined by
use of the tables in appendix X to this
part appropriate to the projected sales
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as made by the light-duty truck manu-
facturer as made in its report sub-
mitted under §600.207-80(a)(2) of this
chapter (Automobile Fuel Economy
Regulations). In the tables in appendix
X to this part, sampling plan ‘‘stage”’
refers to the cumulative number of en-
gines or vehicles tested. Once a pass or
fail decision has been made based on
CST testing, the number of vehicles
whose final deteriorated test results
exceed any of the emission standards
for any CST may not be considered any
further for purposes of the audit.

(d) Passing or failing of a SEA occurs
when the decision is made on the last
engine or vehicle required to make a
decision under paragraph (c) of this
section.

(e) The Administrator may terminate
testing earlier than required in para-
graph (c) of this section.

[58 FR 58426, Nov. 1, 1993]

§86.1010-2001 Compliance with ac-
ceptable quality level and passing
and failing criteria for Selective En-
forcement Audits.

(a) The prescribed acceptable quality
level is 40 percent.

(b) A failed vehicle or engine is one
whose final deteriorated test results
pursuant to §86.1009-2001(c) exceed at
least one of the applicable emission
standards associated with the test pro-
cedures pursuant to §86.1008-2001(a).

(c)(1) Pass/fail criteria. The manufac-
turer shall test light-duty trucks,
heavy-duty engines, or heavy-duty ve-
hicles comprising the test sample until
a pass decision is reached for all of the
pollutants associated with all of the
test procedures pursuant to §86.1008-
2001(a) or a fail decision is reached for
one of these pollutants. A pass decision
is reached when the cumulative num-
ber of failed vehicles or engines, as de-
fined in paragraph (b) of this section,
for each pollutant is less than or equal
to the fail decision number appropriate
to the cumulative number of vehicles
tested. A fail decision is reached when
the cumulative number of failed vehi-
cles or engines for one pollutant is
greater than or equal to the fail deci-
sion number appropriate to the cumu-
lative number of vehicles tested. The
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pass and fail decision numbers associ-
ated with the cumulative number of ve-
hicles tested are determined by use of
the tables in appendix X of this part
appropriate to the projected sales as
made by the heavy-duty engine or
heavy-duty vehicle manufacturer in its
Application for Certification, or as
made by the light-duty truck manufac-
turer in its report submitted under
§600.207-80(a)(2) of this chapter (Auto-
mobile Fuel Economy Regulations). In
the tables in appendix X of this part,
sampling plan ‘“‘stage’ refers to the cu-
mulative number of vehicles or engines
tested. Once a pass decision has been
made for a particular pollutant associ-
ated with a particular test procedure
pursuant to §86.1008-2001(a), the num-
ber of vehicles or engines whose final
deteriorated test results exceed the
emission standard for that pollutant
may not be considered any further for
purposes of the audit.

(2) CST criteria only. For CST testing
pursuant to subpart O, a pass or fail de-
cision is determined according to the
pass/fail criteria described in para-
graph (c)(1) of this section, except that
for each vehicle, the CST in its en-
tirety is considered one pollutant.

(d) Passing or failing of an SEA audit
occurs when the decision is made on
the last vehicle or engine required to
make a decision under paragraph (c) of
this section.

(e) The Administrator may terminate
testing earlier than required in para-
graph (c) of this section.

[59 FR 16309, Apr. 6, 1994]

§86.1012-84 Suspension and revoca-
tion of certificates of conformity.

(a) The certificate of conformity is
suspended with respect to any engine
or vehicle failing pursuant to para-
graph (b) of §86.1010-84 effective from
the time that testing of that engine or
vehicle is completed.

(b) The Administrator may suspend
the certificate of conformity for a con-
figuration which does not pass an SEA,
pursuant to paragraph §86.1010-84(c),
based on the first test or all tests con-
ducted on each engine or vehicle. This
suspension will not occur before ten
days after failure to pass the audit.

(c)-(d) [Reserved]
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(e) If the results of testing pursuant
to these regulations indicate that en-
gines or vehicles of a particular con-
figuration produced at one plant of a
manufacturer do not conform to the
regulations with respect to which the
certificate of conformity was issued,
the Administrator may suspend the
certificate of conformity with respect
to that configuration for engines or ve-
hicles manufactured by the manufac-
turer at all other plants.

(f) [Reserved]

(g) The Administrator shall notify
the manufacturer in writing of any sus-
pension or revocation of a certificate of
conformity in whole or in part: Except,
That the certificate is immediately
suspended with respect to any failed
engines or vehicles as provided for in
paragraph (a) of this section.

(h) The Administrator may revoke a
certificate of conformity for a configu-
ration when the certificate has been
suspended pursuant to paragraph (b),
(c) or (e) of this section if the proposed
remedy for the nonconformity, as re-
ported by the manufacturer to the Ad-
ministrator, is one requiring a design
change or changes to the engine and/or
emission control system as described in
the Application for Certification of the
affected configuration.

(i) Once a certificate has been sus-
pended for a failed engine or vehicle as
provided for in paragraph (a) of this
section, the manufacturer shall take
the following actions:

(1) Before the certificate is reinstated
for that failed engine or vehicle,

(i) Remedy the nonconformity, and

(ii) Demonstrate that the engine or
vehicle conforms to applicable stand-
ards or compliance levels by retesting
the engine or vehicle in accordance
with these regulations; and

(2) Submit a written report to the
Administrator, after successful com-
pletion of testing on the failed engine
or vehicle, which contains a descrip-
tion of the remedy and test results for
each engine or vehicle in addition to
other information that may be re-
quired by this regulation.

(J) Once a certificate for a failed con-
figuration has been suspended pursuant
to paragraph (b), (c) or (e) of this sec-
tion, the manufacturer shall take the
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following actions before the Adminis-
trator will consider reinstating the cer-
tificate:

(1) Submit a written report to the
Administrator which identifies the rea-
son for the noncompliance of the en-
gines or vehicles, describes the pro-
posed remedy, including a description
of any proposed quality control and/or
quality assurance measures to be taken
by the manufacturer to prevent future
occurrences of the problem, and states
the date on which the remedies will be
implemented; and

(2) Demonstrate that the engine or
vehicle configuration for which the
certificate of conformity has been sus-
pended does in fact comply with these
regulations by testing engines or vehi-
cles selected from normal production
runs of that engine or vehicle configu-
ration, at the plant(s) or associated
storage facilities specified by the Ad-
ministrator, in accordance with the
conditions specified in the initial test
order. If the manufacturer elects to
continue testing individual engines or
vehicles after suspension of a certifi-
cate, the certificate is reinstated for
any engine or vehicle actually deter-
mined to be in conformance with the
applicable standards or compliance lev-
els through testing in accordance with
the applicable test procedures, pro-
vided that the Administrator has not
revoked the certificate pursuant to
paragraph (h) of this section.

(k) Once the certificate has been re-
voked for a configuration and the man-
ufacturer desires to continue introduc-
tion into commerce of a modified
version of that configuration, the fol-
lowing actions shall be taken before
the Administrator may consider
issuing a certificate for that modified
configuration:

(1) If the Administrator determines
that the proposed change(s) in engine
or vehicle design may have an effect on
emission performance deterioration or,
in the case of light-duty trucks, on fuel
economy, the Administrator shall no-
tify the manufacturer, within five (5)
working days after receipt of the re-
port in paragraph (h) of this section,
whether subsequent testing under this
subpart will be sufficient to evaluate
the proposed change or changes or
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whether additional testing will be re-
quired; and

(2) After implementing the change or
changes intended to remedy the non-
conformity, the manufacturer shall
demonstrate that the modified engine
or vehicle configuration does in fact
conform with these regulations by test-
ing engines or vehicles selected from
normal production runs of that modi-
fied engine or vehicle configuration in
accordance with the conditions speci-
fied in the initial test order. This test-
ing will be considered by the Adminis-
trator to satisfy the testing require-
ments of §86.078-32 or §86.079-33 if the
Administrator has so notifed the man-
ufacturer. If the subsequent audit re-
sults in passing of the audit at the
level of the standards or compliance
levels, if applicable, the Administrator
shall reissue or amend the certificate,
as the case may be, to include that
configuration, provided that the manu-
facturer has satisfied the testing re-
quirements of paragraph (k)(1) of this
section. If the subsequent audit is
failed, the revocation remains in effect.
Any design change approvals under
this subpart are limited to the configu-
ration affected by the test order.

(I) At any time subsequent to an ini-
tial suspension of a certificate of con-
formity for a test engine or vehicle
pursuant to paragraph (a) of this sec-
tion, but not later than fifteen (15)
days or such other period as may be al-
lowed by the Administrator after noti-
fication of the Administrator’s deci-
sion to suspend or revoke a certificate
of conformity in whole or in part pur-
suant to paragraphs (b), (c), (d), (e), or
(h) of this section, a manufacturer may
request a hearing as to whether the
tests have been properly conducted or
any sampling methods have been prop-
erly applied.

(m) After the Administrator suspends
or revokes a certificate of conformity
pursuant to this section or notifies a
manufacturer of his intent to suspend,
revoke or void a certificate of con-
formity under paragraph §86.087-30(e),
and prior to the commencement of a
hearing under §86.1014-84, if the manu-
facturer demonstrates to the Adminis-
trator’s satisfaction that the decision
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to suspend, revoke or void the certifi-
cate was based on erroneous informa-
tion, the Administrator shall reinstate
the certificate.

(n) To permit a manufacturer to
avoid storing non-test engines or vehi-
cles when conducting an audit of a con-
figuration subsequent to suspension or
revocation of the certificate of con-
formity for that configuration result-
ing from failure of an SEA, it may re-
quest that the Administrator condi-
tionally reinstate the certificate for
that configuration. The Administrator
may reinstate the certificate subject to
the condition that the manufacturer
consents to recall all engines or vehi-
cles of that configuration produced
from the time the certificate is condi-
tionally reinstated if the configuration
fails the subsequent audit at the level
of the standard and to remedy any non-
conformity at no expense to the owner.

[45 FR 63772, Sept. 25, 1980, as amended at 48
FR 52209, Nov. 16, 1983; 50 FR 35387, Aug. 30,
1985]

§86.1012-97 Suspension and revoca-
tion of certificates of conformity.

(a) The certificate of conformity is
immediately suspended with respect to
any engine or vehicle failing pursuant
to §86.1010(b) effective from the time
that testing of that engine or vehicle is
completed.

(b)(1) Selective Enforcement Audits.
The Administrator may suspend the
certificate of conformity for a configu-
ration that does not pass a Selective
Enforcement  Audit pursuant to
§86.1010(c) based on the first test, or all
tests, conducted on each engine or ve-
hicle. This suspension will not occur
before ten days after failure to pass the
audit.

(2) California Assembly-Line Quality
Audit Testing. The Administrator may
suspend the certificate of conformity
for a 50-state engine family or configu-
ration tested in accordance with proce-
dures prescribed under §86.1008 that the
Executive Officer has determined to be
in non-compliance with one or more
applicable pollutants based on Chapter
1 or Chapter 2 of the California Regu-
latory Requirements Applicable to the
National Low Emission Vehicle Pro-
gram (October, 1996), if the results of
vehicle testing conducted by the manu-
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facturer do not meet the acceptable
quality level criteria pursuant to
§86.1010. The California Regulatory Re-
quirements Applicable to the National
Low Emission Vehicle Program (Octo-
ber, 1996) are incorporated by reference
(see §86.1). A vehicle that is tested by
the manufacturer in accordance with
procedures prescribed under §86.1008
and determined to be a failing vehicle
pursuant to Chapter 1 or Chapter 2 of
the California Regulatory Require-
ments Applicable to the National Low
Emission Vehicle Program (October,
1996) will be treated as a failed vehicle
described in §86.1010(b), unless the
manufacturer can show that the vehi-
cle would not be considered a failed ve-
hicle using the test procedures speci-
fied in §86.1008. This suspension will
not occur before ten days after the
manufacturer receives written notifi-
cation that the Administrator has de-
termined the 50-state engine family or
configuration exceeds one or more ap-
plicable federal standards.

(c)(1) Selective Enforcement Audits. If
the results of engine or vehicle testing
pursuant to the requirements of this
subpart indicate that engines or vehi-
cles of a particular configuration pro-
duced at more than one plant do not
conform to the regulations with re-
spect to which the certificate of con-
formity was issued, the Administrator
may suspend the certificate of con-
formity with respect to that configura-
tion for engines or vehicles manufac-
tured by the manufacturer in other
plants of the manufacturer.

(2) California Assembly-Line Quality
Audit Testing. If the Administrator de-
termines that the results of vehicle
testing pursuant to Chapter 1 or Chap-
ter 2 of the California Regulatory Re-
quirements Applicable to the National
Low Emission Vehicle Program (Octo-
ber, 1996) and the procedures prescribed
in §86.1008 indicate the vehicles of a
particular 50-state engine family or
configuration produced at more than
one plant do not conform to applicable
regulations with respect to which a
certificate of conformity was issued,
the Administrator may suspend, pursu-
ant to paragraph (b)(2) of this section,
the certificate of conformity with re-
spect to that engine family or configu-
ration for vehicles manufactured by
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the manufacturer in other plants of the
manufacturer. The California Regu-
latory Requirements Applicable to the
National Low Emission Vehicle Pro-
gram (October, 1996) are incorporated
by reference (see §86.1).

(d) The Administrator will notify the
manufacturer in writing of any suspen-
sion or revocation of a certificate of
conformity in whole or in part: Except,
that the certificate is immediately sus-
pended with respect to any failed en-
gines or vehicles as provided for in
paragraph (a) of this section.

(e)(2) Selective Enforcement Audits. The
Administrator may revoke a certifi-
cate of conformity for a configuration
when the certificate has been sus-
pended pursuant to paragraph (b)(1) or
(c)(1) of this section if the proposed
remedy for the nonconformity, as re-
ported by the manufacturer to the Ad-
ministrator is one requiring a design
change(s) to the engine and/or emission
control system as described in the Ap-
plication for Certification of the af-
fected configuration.

(2) California Assembly-Line Quality
Audit Testing. The Administrator may
revoke a certificate of conformity for
an engine family or configuration when
the certificate has been suspended pur-
suant to paragraph (b)(2) or (c)(2) of
this section if the proposed remedy for
the nonconformity, as reported by the
manufacturer to the Executive Officer
and/or the Administrator, is one re-
quiring a design change(s) to the en-
gine and/or emission control system as
described in the Application for Certifi-
cation of the affected engine family or
configuration.

(f) Once a certificate has been sus-
pended for a failed engine or vehicle as
provided for in paragraph (a) of this
section, the manufacturer must take
the following actions:

(1) Before the certificate is reinstated
for that failed engine or vehicle—

(i) Remedy the nonconformity; and

(ii) Demonstrate that the engine or
vehicle’s final deteriorated test results
conform to the applicable emission
standards or family particulate emis-
sion limits, as defined in this part 86 by
retesting the engine or vehicle in ac-
cordance with the requirements of this
subpart.
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(2) Submit a written report to the
Administrator within thirty days after
successful completion of testing on the
failed engine or vehicle, which contains
a description of the remedy and test re-
sults for the engine or vehicle in addi-
tion to other information that may be
required by this subpart.

(g) Once a certificate has been sus-
pended pursuant to paragraph (b) or (c)
of this section, the manufacturer must
take the following actions before the
Administrator will consider reinstating
such certificate:

(1) Submit a written report to the
Administrator which identifies the rea-
son for the noncompliance of the vehi-
cles, describes the proposed remedy, in-
cluding a description of any proposed
quality control and/or quality assur-
ance measures to be taken by the man-
ufacturer to prevent the future occur-
rence of the problem, and states the
date on which the remedies will be im-
plemented.

(2) Demonstrate that the engine fam-
ily or configuration for which the cer-
tificate of conformity has been sus-
pended does in fact comply with the re-
quirements of this subpart by testing
engines or vehicles selected from nor-
mal production runs of that engine
family or configuration at the plant(s)
or the facilities specified by the Ad-
ministrator, in accordance with:

(i) The conditions specified in the ini-
tial test order pursuant to §86.1003 for
a configuration suspended pursuant to
paragraph (b)(1) or (c)(1) of this section;
or

(if) The conditions specified in a test
order pursuant to §86.1003 for an engine
family or configuration suspended pur-
suant to paragraph (b)(2) or (c)(2) of
this section.

(3) If the Administrator has not re-
voked the certificate pursuant to para-
graph (e) of this section and if the man-
ufacturer elects to continue testing in-
dividual engines or vehicles after sus-
pension of a certificate, the certificate
is reinstated for any engine or vehicle
actually determined to have its final
deteriorated test results in conform-
ance with the applicable standards
through testing in accordance with the
applicable test procedures.
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(4) In cases where the Administrator
has suspended a certificate of con-
formity for a 50-state engine family or
configuration pursuant to paragraph
(b)(2) or (c)(2) of this section, manufac-
turers may request in writing that the
Administrator reinstate the certificate
of an engine family or configuration
when, in lieu of the actions described
in paragraphs (g) (1) and (2) of this sec-
tion, the manufacturer has complied
with Chapter 3 of the California Regu-
latory Requirements Applicable to the
National Low Emission Vehicle Pro-
gram (October, 1996), provided an Exec-
utive Order is in place for the engine
family or configuration. The California
Regulatory Requirements Applicable
to the National Low Emission Vehicle
Program (October, 1996) are incor-
porated by reference (see §86.1).

(h) Once a certificate for a failed en-
gine family or configuration has been
revoked under paragraph (e) (1) or (2) of
this section and the manufacturer de-
sires to introduce into commerce a
modified version of that engine family
or configuration the following actions
will be taken before the Administrator
may issue a certificate for the new en-
gine family or configuration:

(1) If the Administrator determines
that the proposed change(s) in engine
or vehicle design may have an effect on
emission performance deterioration
and/or fuel economy, he/she shall no-
tify the manufacturer within 5 working
days after receipt of the report in para-
graph (g)(1) of this section or after re-
ceipt of information pursuant to para-
graph (g)(4) of this section whether
subsequent testing under this subpart
will be sufficient to evaluate the pro-
posed change(s) or whether additional
testing will be required.

(2) After implementing the change(s)
intended to remedy the nonconformity,
the manufacturer shall demonstrate:

(i) If the certificate was revoked pur-
suant to paragraph (e)(1) of this sec-
tion, that the modified configuration
does in fact conform with the require-
ments of this subpart by testing en-
gines or vehicles selected from normal
production runs of that modified con-
figuration in accordance with the con-
ditions specified in the initial test
order pursuant to §86.1003. The Admin-
istrator shall consider this testing to
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satisfy the testing requirements of
§86.079-32 or §86.079-33 if the Adminis-
trator had so notified the manufac-
turer. If the subsequent testing results
in a pass decision pursuant to the cri-
teria in §86.1010(c), the Administrator
shall reissue or amend the certificate,
if necessary, to include that configura-
tion: Provided, that the manufacturer
has satisfied the testing requirements
specified in paragraph (h)(1) of this sec-
tion. If the subsequent audit results in
a fail decision pursuant to the criteria
in §86.1010(c), the revocation remains
in effect. Any design change approvals
under this subpart are limited to the
modification of the configuration spec-
ified by the test order.

(ii) If the certificate was revoked
pursuant to paragraph (e)(2) of this sec-
tion, that the modified engine family
or configuration does in fact conform
with the requirements of this subpart
by testing vehicles selected from nor-
mal production runs of that modified
engine family or configuration in ac-
cordance with the conditions specified
in a test order pursuant to §86.1003. The
Administrator shall consider this test-
ing to satisfy the testing requirements
of §86.079-32 or §86.079-33 if the Admin-
istrator had so notified the manufac-
turer. If the subsequent testing results
in a pass decision pursuant to
§86.1010(c), the Administrator shall re-
issue or amend the certificate as nec-
essary: Provided, that the manufacturer
has satisfied the testing requirements
specified in paragraph (h)(1) of this sec-
tion. If the subsequent testing results
in a fail decision pursuant to
§86.1010(c), the revocation remains in
effect. Any design change approvals
under this subpart are limited to the
modification of the engine family or
configuration specified by the test
order.

(3) In cases where the Administrator
has revoked a certificate of conformity
for a 50-state engine family or configu-
ration pursuant to paragraph (e)(2) of
this section, manufacturers may re-
quest in writing that the Adminis-
trator reissue the certificate for an en-
gine family or configuration when, in
lieu of the actions described in para-
graphs (h) (1) and (2) of this section,
the manufacturer has complied with
Chapter 3 of the California Regulatory
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Requirements Applicable to the Na-
tional Low Emission Vehicle Program
(October, 1996), provided an Executive
Order is in place for the engine family
or configuration. The California Regu-
latory Requirements Applicable to the
National Low Emission Vehicle Pro-
gram (October, 1996) are incorporated
by reference (see §86.1).

(i) through (k) [Reserved]

(I) At any time subsequent to an ini-
tial suspension of a certificate of con-
formity for a test engine or vehicle
pursuant to paragraph (a) of this sec-
tion, but not later than fifteen (15)
days or such other period as may be al-
lowed by the Administrator after noti-
fication of the Administrator’s deci-
sion to suspend or revoke a certificate
of conformity in whole or in part pur-
suant to paragraphs (b), (c), (d), (e), or
(h) of this section, a manufacturer may
request a hearing as to whether the
tests have been properly conducted or
any sampling methods have been prop-
erly applied.

(m) After the Administrator suspends
or revokes a certificate of conformity
pursuant to this section or notifies a
manufacturer of his intent to suspend,
revoke or void a certificate of con-
formity under paragraph §86.087-30(e),
and prior to the commencement of a
hearing under §86.1014, if the manufac-
turer demonstrates to the Administra-
tor’s satisfaction that the decision to
suspend, revoke or void the certificate
was based on erroneous information,
the Administrator shall reinstate the
certificate.

(n) To permit a manufacturer to
avoid storing non-test engines or vehi-
cles when conducting testing of an en-
gine family or configuration subse-
quent to suspension or revocation of
the certificate of conformity for that
engine family or configuration pursu-
ant to paragraph (b), (c), or (e) of this
section, the manufacturer may request
that the Administrator conditionally
reinstate the certificate for that engine
family or configuration. The Adminis-
trator may reinstate the -certificate
subject to the condition that the man-
ufacturer consents to recall all engines
or vehicles of that engine family or
configuration produced from the time
the certificate is conditionally rein-
stated if the engine family or configu-
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ration fails the subsequent testing and
to remedy any nonconformity at no ex-
pense to the owner.

[62 FR 31240, June 6, 1997]

§86.1014-84 Hearings on suspension,
revocation and voiding of certifi-
cate of conformity.

(a) Applicability. The procedures pre-
scribed by this section apply whenever
a manufacturer requests a hearing pur-
suant to §86.087-30 (e)(6)(i), §86.087—
30(e)(7), or §86.1012-84(1).

(b) Definitions. The following defini-
tions are applicable to this section:

(1) Hearing Clerk shall mean the Hear-
ing Clerk of the Environmental Protec-
tion Agency.

(2) Manufacturer means a manufac-
turer contesting a suspension or rev-
ocation order directed at the manufac-
turer.

(3) Party means the Agency and the
manufacturer.

(4) Presiding Officer means an Admin-
istrative Law Judge appointed pursu-
ant to 5 U.S.C. 3105 (see also 5 CFR part
930 as amended).

(5) Environmental Appeals Board shall
mean the Board within the Agency de-
scribed in §1.25 of this title. The Ad-
ministrator delegates authority to the
Environmental Appeals Board to issue
final decisions in appeals filed under
this subpart. Appeals directed to the
Administrator, rather than to the En-
vironmental Appeals Board, will not be
considered. This delegation of author-
ity to the Environmental Appeals
Board does not preclude the Environ-
mental Appeals Board from referring
an appeal or a motion filed under this
subpart to the Administrator for deci-
sion when the Environmental Appeals
Board, in its discretion, deems it ap-
propriate to do so. When an appeal or
motion is referred to the Adminis-
trator, all parties shall be so notified
and the rules in this part referring to
the Environmental Appeals Board shall
be interpreted as referring to the Ad-
ministrator.

(c) Request for public hearing. (1) If the
manufacturer disagrees with the Ad-
ministrator’s decision to suspend, re-
voke or void a certificate or disputes
the basis for an automatic suspension
pursuant to §86.1012-84(a), the manu-
facturer may request a public hearing
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as described in this section. The manu-
facturer shall file with the Adminis-
trator a request for this hearing not
later than fifteen (15) days after the
Administrator’s notification of his de-
cision to suspend or revoke unless oth-
erwise specified by the Administrator.
The manufacturer shall simultaneously
serve two copies of this request upon
the Director of the Manufacturers Op-
erations Division and file two copies
with the Hearing Clerk. Failure of the
manufacturer to request a hearing
within the time provided constitutes a
waiver of the right to a hearing. Subse-
quent to the expiration of the period
for requesting a hearing as of right, the
Administrator may, in his discretion
and for good cause shown, grant the
manufacturer a hearing to contest the
suspension or revocation.

(2) A manufacturer shall include in
the request for a public hearing—

(i) A statement as to which engine or
vehicle configuration is to be the sub-
ject of the hearing;

(i) A concise statement of the issues
to be raised by the manufacturer at the
hearing: Provided, however, That in the
case of the hearing requested under
§86.1012-84(1), the hearing is restricted
to the following issues:

(A) Whether tests have been properly
conducted, specifically, Whether the
tests were conducted in accordance
with applicable regulations under this
part and whether test equipment was
properly calibrated and functioning;
and

(B) Whether sampling plans have
been properly applied, specifically,
whether sampling procedures specified
in appendix X were followed and wheth-
er there exists a basis for distin-
guishing engines or vehicles produced
at plants other than the one from
which engines or vehicles were selected
for testing which would invalidate the
Administrator’s decision under
§86.1012-84(e);

(iii) A statement specifying reasons
why the manufacturer believes it will
prevail on the merits of each of the
issues raised; and

(iv) A summary of the evidence which
supports the manufacturer’s position
on each of the issues raised.

(3) A copy of all requests for public
hearings will be kept on file in the Of-
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fice of the Hearing Clerk and will be
made available to the public during
Agency business hours.

(d) Summary decision. (1) In the case
of a hearing requested under §86.1012-
84(1), when it clearly appears from the
data and other information contained
in the request for a hearing that there
is no genuine and substantial question
of fact with respect to the issues speci-
fied in §86.1014-84(c)(2)(ii), the Adminis-
trator shall enter an order denying the
request for a hearing and reaffirming
the original decision to suspend or re-
voke a certificate of conformity, if this
decision has been made pursuant to
§86.1012-84(g) at any time prior to the
decision to deny the request for a hear-
ing.

(2) In the case of a hearing requested
under §86.087-30(e)(6)(i), to challenge a
proposed suspension of a certificate of
conformity for the reasons specified in
§86.087-30(e)(1)(i) or (e)(1)(ii), when it
clearly appears from the data and
other information contained in the re-
quest for the hearing that there is no
genuine and substantial question of
fact with respect to the issue of wheth-
er the refusal to comply with the provi-
sions of a test order or any other re-
quirement of §86.1003-84 was caused by
conditions and circumstances outside
the control of the manufacturer, the
Administrator shall enter an order de-
nying the request for a hearing and
suspending the certificate of con-
formity.

(3) Any order issued under paragraph
(d) (1) or (2) of this section has the
force and effect of a final decision of
the Administrator, as issued pursuant
to paragraph (w)(4) of this section.

(4) If the Administrator determines
that a genuine and substantial ques-
tion of fact does exist with respect to
any of the issues referred to in para-
graphs (d) (1) and (2) of this section, he
shall grant the request for a hearing
and publish a notice of public hearing
in accordance with paragraph (h) of
this section.

(e) Filing and service. (1) An original
and two copies of all documents or pa-
pers required or permitted to be filed
pursuant to this section must be filed
with the Hearing Clerk. Filing is con-
sidered timely if mailed, as determined
by the postmark, to the Hearing Clerk
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within the time allowed by this sec-
tion. If filing is to be accomplished by
mailing, the documents must be sent
to the address set forth in the notice of
public hearing as described in para-
graph (h) of this section.

(2) To the maximum extent possible,
testimony will be presented in written
form. Copies of written testimony will
be served upon all parties as soon as
practicable prior to the start of the
hearing. A certificate of service will be
provided on or accompany each docu-
ment or paper filed with the Hearing
Clerk. Documents to be served upon
the Director of the Manufacturers Op-
erations Division must be sent by reg-
istered mail to:

Director, Manufacturers Operations Divi-
sion, U.S. Environmental Protection Agen-
cy, EN-340, 401 M Street S.W., Washington,
D.C. 20460.

Service by registered mail is complete
upon mailing.

(f) Time. (1) In computing any period
of time prescribed or allowed by this
section, except as otherwise provided,
the day of the act or event from which
the designated period of time begins to
run is not included. Saturdays, Sun-
days, and Federal legal holidays are in-
cluded in computing the period allowed
for the filing of any document or paper,
except that when the period expires on
a Saturday, Sunday, or Federal legal
holiday, the period is extended to in-
clude the next following business day.

(2) A prescribed period of time within
which a party is required or permitted
to do an act is computed from the time
of service, except that when service is
accomplished by mail, three days will
be added to the prescribed period.

(g) Consolidation. The Administrator
or the Presiding Officer in his discre-
tion may consolidate two or more pro-
ceedings to be held under this section
for the purpose of resolving one or
more issues whenever it appears that
consolidation will expedite or simplify
consideration of these issues. Consoli-
dation does not affect the right of any
party to raise issues that could have
been raised if consolidation had not oc-
curred.

(h) Notice of public hearings. Notice of
a public hearing under this section is
given by publication in the FEDERAL
REGISTER and by such other means as
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the Administrator finds appropriate to
provide notice to the public. To the ex-
tent possible hearings under this sec-
tion will be scheduled to commence
within fourteen (14) days of receipt of
the application in paragraph (c) of this
section.

(i) Amicus curiae. Persons not parties
to the proceeding wishing to file briefs
may do so by leave of the Presiding Of-
ficer granted on motion. A motion for
leave must identify the interest of the
applicant and state the reasons why
the proposed amicus brief is desirable.

(J) Presiding Officer. The Presiding Of-
ficer shall conduct a fair and impartial
hearing in accordance with 5 U.S.C.
sections 554, 556 and 557 and take all
necessary action to avoid delay in the
disposition of the proceedings and to
maintain order. He shall have all power
consistent with Agency rule and with
the Administrative Procedure Act nec-
essary to this end, including the power:

(1) To administer oaths and affirma-
tions;

(2) To rule upon offers of proof and
exclude irrelevant or repetitious mate-
rial;

(3) To regulate the course of the
hearings and the conduct of the parties
and their counsel therein;

(4) To hold conferences for simplifica-
tion of the issues or any other proper
purpose;

(5) To consider and rule upon all pro-
cedural and other motions appropriate
to these proceedings;

(6) To require the submission of di-
rect testimony in written form with or
without affidavit whenever, in his opin-
ion, oral testimony is not necessary for
full and true disclosure of the facts;

(7) To enforce agreements and orders
requiring access as authorized by law;

(8) To require the filing of briefs on
any matter on which he is required to
rule;

(9) To require any party or any wit-
ness, during the course of the hearing,
to state his position on any issue;

(10) To take or cause depositions to
be taken whenever the ends of justice
would be served thereby;

(11) To make decisions or recommend
decisions to resolve the disputed issues
on the record of the hearing; and
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(12) To issue, upon good cause shown,
protective orders as described in para-
graph (n) of this section.

(k) Conferences. (1) The Presiding Of-
ficer may hold conferences prior to or
during any hearing. The Presiding Offi-
cer shall direct the Hearing Clerk to
notify all parties of the time and loca-
tion of any conference. At the discre-
tion of the Presiding Officer, persons
other than parties may attend. At a
conference the Presiding Officer may:

(i) Obtain stipulations and admis-
sions, receive requests, order deposi-
tions to be taken, identify disputed
issues of fact and law, and require or
allow the submission of written testi-
mony from any witness or party;

(ii) Set a hearing schedule for as
many of the following as he considers
necessary:

(A) Oral and written statements;

(B) Submission of written direct tes-
timony as required or authorized by
the Presiding Officer;

(C) Oral direct and cross-examination
of a witness where necessary as pre-
scribed in paragraph (p) of this section;
and

(D) Oral argument, if appropriate;

(iii) Identify matters of which official
notice may be taken;

(iv) Consider limitation of the num-
ber of expert and other witnesses;

(v) Consider the procedure to be fol-
lowed at the hearing; and

(vi) Consider any other matter that
may expedite the hearing or aid in the
disposition of the issue.

(2) The Presiding Officer shall sum-
marize in writing the results of any
conference, including all stipulations,
if not transcribed, and shall make the
summary part of the record.

(I) Primary discovery (exchange of wit-
ness lists and documents). (1) At a pre-
hearing conference or within some rea-
sonable time set by the Presiding Offi-
cer prior to the hearing, each party
shall make available to the other par-
ties the names of the expert and other
witnesses the party expects to call, to-
gether with a brief summary of their
expected testimony and a list of all
documents and exhibits which the
party expects to introduce into evi-
dence. Thereafter, witnesses, docu-
ments, or exhibits may be added and
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summaries of expected testimony
amended upon motion by a party.

(2) The Presiding Officer, may, upon
motion by a party or other person, and
for good cause shown, by order:

(i) Restrict or defer disclosure by a
party of the name of a witness or a nar-
rative summary of the expected testi-
mony of a witness; and

(ii) Prescribe other appropriate meas-
ures to protect a witness.

(3) Any party affected by an action in
paragraph (I)(2) of this section shall
have an adequate opportunity, once he
learns the name of a witness and ob-
tains the narrative summary of his ex-
pected testimony, to prepare for the
presentation of his case.

(m) Other discovery. (1) Except as pro-
vided by paragraph (m)(1) of this sec-
tion, further discovery, under this
paragraph is permitted only upon de-
termination by the Presiding Officer:

(i) That this discovery will not in any
way unreasonably delay the pro-
ceeding;

(ii) That the information to be ob-
tained is not obtainable voluntarily;
and

(iii) That the information has signifi-
cant probative value. The Presiding Of-
ficer shall be guided by the procedures
set forth in the Federal Rules of Civil
Procedure, where practicable, and the
precedents thereunder, except that no
discovery will be undertaken except
upon order of the Presiding Officer or
upon agreement of the parties.

(2) The Presiding Officer shall order
depositions upon oral questions only
upon a showing of good cause and upon
a finding that:

(i) The information sought cannot be
obtained by alternative methods; or

(ii) There is a substantial reason to
believe that relevant and probative evi-
dence may otherwise not be preserved
for presentation by a witness at the
hearing.

(3) Any party to the proceeding desir-
ing an order of discovery shall make a
motion or motions therefor. The mo-
tion must include:

(i) The circumstances warranting the
taking of the discovery;

(ii) The nature of the information ex-
pected to be discovered; and

(iii) The proposed time and place
where it will be taken. If the Presiding
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Officer determines the motion should
be granted, he shall issue an order for
the taking of the discovery together
with the conditions and terms thereof.

(4) Failure to comply with an order
issued pursuant to this paragraph may
lead to the inference that the informa-
tion to be discovered would be adverse
to the person or party from whom the
information was sought.

(n) Protective orders, in camera pro-
ceedings. (1) Upon motion by a part or
by the person from whom discovery is
sought, and upon a showing by the
movant that the disclosure of the in-
formation to be discovered, or a par-
ticular part thereof (other than emis-
sion data), would result in methods or
processes entitled to protection as
trade secrets of the person being di-
vulged, the Presiding Officer may enter
a protective order with respect to this
material. Any protective order will
contain terms governing the treatment
of the information which are appro-
priate under the circumstances to pre-
vent disclosure outside the hearing:
Provided, That the order states that the
material will be filed separately from
other evidence and exhibits in the
hearing. Disclosure is limited to par-
ties to the hearing, their counsel and
relevant technical consultants, and au-
thorized representatives of the United
States concerned with carrying out the
Act. Except in the case of the govern-
ment, disclosure may be limited to
counsel for parties who shall not dis-
close such information to the parties
themselves. Except in the case of the
government, disclosure to a party or
his counsel is conditioned on execution
of a sworn statement that no disclo-
sure of the information will be made to
persons not entitled to receive it under
the terms of the protective order. (This
provision is not necessary where gov-
ernment employees are concerned be-
cause disclosure by them is subject to
the terms of 18 U.S.C. 1905.)

(2)(i) A party or person seeking a pro-
tective order may be permitted to
make all or part of the required show-
ing in camera. A record will be made of
the in camera proceedings. If the Pre-
siding Officer enters a protective order
following a showing in camera, the
record of the showing will be sealed
and preserved and made available to
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the Agency or court in the event of ap-
peal.

(ii) Attendance at any in camera pro-
ceeding may be limited to the Pre-
siding Officer, the Agency, and the per-
son or party seeking the protective
order.

(3) Any party, subject to the terms
and conditions of any protective order
issues pursuant to paragraph (n)(1) of
this section, desiring for the presen-
tation of his case to make use of any in
camera documents or testimony, shall
make application to the Presiding Offi-
cer by motion setting forth the jus-
tification therefor. The Presiding Offi-
cer, in granting this motion, shall
enter an order protecting the rights of
the affected persons and parties and
preventing unnecessary disclosure of
this information, including the presen-
tation of the information and oral tes-
timony and cross-examination con-
cerning it in executive session, as in
his discretion is necessary and prac-
ticable.

(4) In the submittal of proposed find-
ings, briefs, or other papers, counsel for
all parties shall make a good faith at-
tempt to refrain from disclosing the
specific details of in camera documents
and testimony. This shall not preclude
references in these proposed findings,
briefs, or other papers to the docu-
ments or testimony, including general-
ized statements based on their con-
tents. To the extent that counsel con-
siders it necessary to include specific
details in their presentations, these de-
tails will be incorporated in separate
proposed findings, briefs, or other
paper marked ‘“‘confidential’’, and wil
become part of the in camera record.

(0) Motions. (1) All motions, except
those made orally during the course of
the hearing, must be in writing and
state with particularity the grounds
therefor, set forth the relief or order
sought, and be filed with the Hearing
Clerk and served upon all parties.

(2) Within the time fixed by the Envi-
ronmental Appeals Board or the Pre-
siding Officer, as appropriate, any
party may serve and file an answer to
the motion. The movant shall, if re-
quested by the Environmental Appeals
Board or the Presiding Officer, as ap-
propriate, serve and file reply papers
within the time set by the request.
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(3) The Presiding Officer shall rule
upon all motions filed or made prior to
the filing of his decision or accelerated
decision, as appropriate. The Environ-
mental Appeals Board shall rule upon
all motions filed prior to the appoint-
ment of a Presiding Officer and all mo-
tions filed after the filing of the deci-
sion of the Presiding Officer or acceler-
ated decision. Oral argument of mo-
tions will be permitted only if the Pre-
siding Officer or the Environmental
Appeals Board, as appropriate, con-
siders it necessary.

(p) Evidence. (1) The official tran-
scripts and exhibits, together with all
papers and requests filed in the pro-
ceeding, consitute the record. Immate-
rial or irrelevant part of an admissible
document will be segregated and ex-
cluded so far as practicable. Documents
or parts thereof subject to a protective
order under pargarph (n) of this section
wil be segregated. Evidence may be re-
ceived at the hearing even though inad-
missible under the rules of evidence ap-
plicable to judicial proceedings. The
weight to be given evidence will be de-
termined by its reliability and pro-
bative value.

(2) The Presiding Officer shall allow
the parties to examine and cross-exam-
ine a witness to the extent that this
examination and cross-examination is
necessary for a full and true disclosure
of the facts.

(3) Ruling of the Presiding Officer on
the admissibility of evidence, the pro-
priety of examination and cross-exam-
ination, and other procedural matters
will appear in the record.

(4) Parties shall automatically be
presumed to have taken exception to
an adverse ruling.

(g) Record. (1) Hearings will be steno-
graphically reported and transcribed
and the original transcripts will be
part of the record and the sole official
transcript. Copies of the record will be
filed with the Hearing Clerk and made
available during Agency business hours
for public inspection. Any thereof, ex-
cept as provided in paragraph (n) of
this section, shall be entitled to the
same upon payment of the cost thereof.

(2) The official transcripts and exhib-
its, together with all paper and re-
quests filed in the proceeding, con-
stitute the record.

35

§86.1014-84

(r) Proposed findings, conclusions. (1)
Within four (4) days of the close of the
reception of evidence, or within such
longer time as the Presiding Officer
may fix, any party may submit for the
consideration of the Presiding Officer
proposed findings of fact, conclusions
of law, and proposed order, together
with reasons therefor and briefs in sup-
port thereof. These proposals will be in
writing, be served upon all parties, and
contain adequate references to the
record and authorities relied upon.

(2) The record will show the Pre-
siding Officer’s ruling on the proposed
findings and conclusions except when
his order disposing of the proceeding
otherwise informs the parties of the ac-
tion taken by him thereon.

(s) Decision of the Presiding Officer. (1)
Unless extended by the Environmental
Appeals Board, the Presiding Officer
shall issue and file with the Hearing
Clerk his decision within fourteen (14)
days (or within seven (7) days in the
case of a hearing requested under
§86.1012-84(1)) after the period for filing
proposed findings as provided for in
paragraph (r) of this section has ex-
pired.

(2) The Presiding Officer’s decision
shall become the decision of the Envi-
ronmental Appeals Board:

(i) When no notice of intention to ap-
peal as described in paragraphs (t) and
(u) of this section is filed, ten (10) days
after issuance thereof, unless in the in-
terim the Environmental Appeals
Board shall have acted to review or
stay the effective date of the decision;
or

(if) When a notice of intention to ap-
peal is filed but the appeal is not per-
fected as required by paragraphs (t) or
(u) of this section, five (5) days after
the period allowed for perfection of an
appeal has expired unless within that
five (5) day period, the Environmental
Appeals Board shall have acted to re-
view or stay the effective date of the
decision.

(3) The Presiding Officer’s decision
must include a statement of findings
and conclusions, as well as the reasons
or basis therefor, upon all the material
issues of fact or law presented on the
record and an appropriate rule or
order. The decision must be supported
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by substantial evidence and based upon
a consideration of the whole record.

(4) At any time prior to the issuance
of his decision, the Presiding Officer
may reopen the proceeding for the re-
ception of further evidence. Except for
the correction of clerical errors, the ju-
risdiction of the Presiding Officer is
terminated upon the issuance of his de-
cision.

(t) Appeal from the decision of the Pre-
siding Officer. (1) Any party to a pro-
ceeding may appeal the Presiding Offi-
cer’s decision to the Environmental
Appeals Board; Provided, That within
ten (10) days after issuance of the Pre-
siding Officer’s decision the party files
a notice of intention to appeal and an
appeal brief within twenty (20) days of
the decision.

(2) When an appeal is taken from the
decision of the Presiding Officer, any
party may file a brief with respect to
the appeal. The party shall file the
brief within fifteen (15) days of the date
of the filing of the appellant’s brief.

(3) Any brief filed pursuant to this
paragraph will contain, in the order in-
dicated, the following:

(i) A subject index of the matter in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto:

(ii) A specification of the issues in-
tended to be urged; provided, however,
that in the case of a hearing requested
under §86.1012-84(l), the brief will be re-
stricted to the issues specified in para-
graph (c)(2)(ii) of this section;

(iii) The argument presenting clearly
the points of fact and law relied upon
in support of the position taken on
each issue, with specific page ref-
erences to the record and the legal or
other material relied upon; and

(iv) A proposed order for the Environ-
mental Appeals Board’s consideration
if different from the order contained in
the Presiding Officer’s decision.

(4) No brief in excess of 40 pages will
be filed without leave of the Environ-
mental Appeals Board.

(5) The Environmental Appeals Board
may allow oral argument.

(u) Summary appeal. (1) In the case of
a hearing requested under §86.1012-
84(l), any appeal taken from the deci-

36

40 CFR Ch. | (7-1-99 Edition)

sion of the Presiding Officer will be
conducted under this subsection.

(2) Any party to the proceeding may
appeal the Presiding Officer’s decision
to the Environmental Appeals Board
by filing a notice of appeal within ten
(10) days.

(3) The notice of appeal must be in
the form of a brief and conform to the
requirements of paragraph (t)(3) of this
section.

(4) Within ten (10) days after a notice
of appeal from the decision of the Pre-
siding Officer is filed under this para-
graph, any party may file a brief with
respect to that appeal.

(5) No brief in excess of fifteen (15)
pages will be filed without leave of the
Environmental Appeals Board.

(v) Review of the Presiding Officer’s de-
cision in the absence of appeal. (1) If
after the expiration of the period for
taking an appeal as provided for by
paragraph (t) or (u) of this section, no
notice of intention to appeal the deci-
sion of the Presiding Officer has been
filed, or if filed, not perfected, the
Hearing Clerk shall so notify the Envi-
ronmental Appeals Board.

(2) The Environmental Appeals
Board, upon receipt of notice from the
Hearing Clerk that no notice of inten-
tion to appeal the decision of the Pre-
siding Officer has been filed, or if filed,
not perfected pursuant to paragraph (t)
or (u) of this section, may, on its own
motion, within the time limits speci-
fied in paragraph (s)(2) of this section,
review the decision of the Presiding Of-
ficer. Notice of the intention of the En-
vironmental Appeals Board to review
the decision of the Presiding Officer
shall be given to all parties and shall
set forth the scope of such review and
the issues to be considered and shall
make provision for filing of briefs.

(w) Decision of appeal or review. (1)
Upon appeal from or review of the Pre-
siding Officer’s decision, the Environ-
mental Appeals Board shall consider
such parts of the record as are cited or
as may be necessary to resolve the
issues presented and in addition shall,
to the extent necessary or desirable,
exercise all the powers which it could
have exercised if it had presided at the
hearing.

(2) In rendering its decision, the En-
vironmental Appeals Board shall adopt,
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modify or set aside the findings, con-
clusions, and order contained in the de-
cision of the Presiding Officer and shall
set forth in its decision a statement of
the reasons or basis for its action.

(3) In those cases where the Environ-
mental Appeals Board determines that
it should have further information or
additional views of the parties as to
the form and content of the rule or
order to be issued, the Environmental
Appeals Board, in its discretion, may
withhold final action pending the re-
ceipt of such additional information or
views, or may remand the case to the
Presiding Officer.

(4) Any decision rendered under this
paragraph which completes disposition
of a case constitutes a final decision of
the Environmental Appeals Board.

(x) Reconsideration. (1) Within twenty
(20) days after issuance of the Environ-
mental Appeals Board’s decision, any
party may file with the Environmental
Appeals Board a petition for reconsid-
eration of such decision, setting forth
the relief desired and the grounds in
support thereof. Any petition filed
under this subsection must be confined
to new questions raised by the decision
or final order and upon which the peti-
tioner had no opportunity to argue be-
fore the Presiding Officer or the Envi-
ronmental Appeals Board; Provided,
however, That in the case of a hearing
requested under §86.1012-84(1) such new
questions shall be limited to the issues
specified in paragraph (c)(2)(ii) of this
section.

(2) Any party desiring to oppose this
petition shall file an answer thereto
within ten (10) days after the filing of
the petition. The filing of a petition for
reconsideration shall not operate to
stay the effective date of the decision
or order or to toll the running of any
statutory time period affecting such
decision or order unless specifically so
ordered by the Environmental Appeals
Board.

(y) Accelerated decision, dismissal. (1)
The Presiding Officer, upon motion of
any party or sua sponte, may at any
time render an accelerated decision in
favor of the Agency or the manufac-
turer as to all or any part of the pro-
ceeding, without further hearing or
upon limited additional evidence such
as affidavits which he may require, or
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dismiss any party with prejudice, for
any of the following reasons:

(i) Failure to state a claim upon
which relief can be granted, or direct
or collateral estoppel;

(ii) The lack of any genuine issue of
material fact, causing a party to be en-
titled to judgment as a matter of law;
or

(iii) Such other reasons as are just,
including specifically failure to obey a
procedural order of the Presiding Offi-
cer.

(2) If, under this subsection, an accel-
erated decision is issued as to all the
issues and claims joined in the pro-
ceeding, the decision will be treated for
the purposes of these procedures as the
decision of the Presiding Officer as pro-
vided in paragraph (s) of this section.

(3) If, under this subsection, judg-
ment is rendered on less than all issues
or claims in the proceeding, the Pre-
siding Officer shall determine what
material facts exist without substan-
tial controversy and what material
facts are actually and in good faith
controverted. He shall thereupon issue
an order specifying the facts which ap-
pear without substantial controversy,
and the issues and claims upon which
the hearing will proceed.

(z) Conclusion of hearing. (1) If, after
the expiration of the period for taking
an appeal as provided for by paragraphs
(t) and (u) of this section, no appeal has
been taken from the Presiding Officer’s
decision, and after the expiration of
the period for review by the Environ-
mental Appeals Board on its own mo-
tion as provided for by paragraph (v) of
this section, the Environmental Ap-
peals Board does not move to review
such decision, the hearing is considered
ended at the expiration of all periods
allowed for the appeal and review.

(2) If an appeal of the Presiding Offi-
cer’s decision is taken pursuant to
paragraphs (t) and (u) of this section,
or if, in the absence of this appeal, the
Environmental Appeals Board moves to
review the decision of the Presiding Of-
ficer pursuant to paragraph (v) of this
section, the hearing is considered
ended upon rendering of a final deci-
sion by the Environmental Appeals
Board.

(aa) Judicial review. (1) The Adminis-
trator shall designate the General
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Counsel, Environmental Protection
Agency as the officer upon whom copy
of any petition for judicial review must
be served. This officer shall be respon-
sible for filing in the court the record
of which the order of the Environ-
mental Appeals Board is based.

(2) Before forwarding the record to
the court, the Agency shall advise the
petitioner of costs of preparing it and
as soon as payment to cover fees is
made, shall forward the record to the
court.

[45 FR 63772, Sept. 25, 1980, as amended at 50
FR 35387, Aug. 30, 1985; 57 FR 5332, Feb. 13,
1992]

§86.1014-97 Hearings on suspension,
revocation and voiding of certifi-
cates of conformity.

Section 86.1014-97 includes text that
specifies requirements that differ from
those specified in §86.1014-84. Where a
paragraph in §86.1014-84 is identical
and applicable to §86.1014-97, this may
be indicated by specifying the cor-
responding paragraph and the state-
ment ‘“‘[Reserved]. For guidance see
§86.1014-84"".

(a) through (c)(2)(ii)
text [Reserved]. For
§86.1014-84.

©)()(ii)(A) Whether tests have been
properly conducted, specifically,
whether the tests were conducted in
accordance with applicable regulations
and whether test equipment was prop-
erly calibrated and functioning; and

(©)(2)(ii) (B) through (aa) [Reserved].
For guidance see §86.1014-84.

[62 FR 31241, June 6, 1997]

introductory
guidance see
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§86.1015 Treatment of confidential in-
formation.

(@) Any manufacturer may assert
that some or all of the information
submitted pursuant to this subpart is
entitled to confidential treatment as
provided by 40 CFR part 2, subpart B.

(b) Any claim of confidentiality must
accompany the information at the time
it is submitted to EPA.

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a manufacturer must indi-
cate clearly the items of information
claimed confidential by marking, cir-
cling, bracketing, stamping, or other-
wise specifying the confidential infor-
mation. Furthermore, EPA requests,
but does not require, that the sub-
mitter also provide a second copy of its
submittal from which all confidential
information has been deleted. If a need
arises to publicly release noncon-
fidential information, EPA will assume
that the submitter has accurately de-
leted the confidential information from
this second copy.

(d) If a claim is made that some or all
of the information submitted pursuant
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will
be disclosed by the Environmental Ap-
peals Board only to the extent and by
means of the procedures set forth in
part 2, subpart B, of this chapter.

(e) Information provided without a
claim of confidentiality at the time of
submission may be made available to
the public by EPA without further no-
tice to the submitter, in accordance
with 40 CFR 2.204(c)(2)(i)(A).

[50 FR 34798, Aug. 27, 1985, as amended at 57
FR 5333, Feb. 13, 1992; 57 FR 30657, July 10,
1992]



